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1. SECTION | - INVITATION TO TENDER

TENDER FOR SUPPLY, DELIVERY, INSTALLATION, TESTING AND
COMMISSIONING OF MEDICAL GASES PLANTS AND PIPING SYSTEM
INSTALLATIONS

Interestedand eligible contractorsmay obtain further information from and inspect the tender

documentsit Director SupplyChainManagemer®ffice, 15t Floor, KirinyagaCountyHeadquarters,
Kutusduringnormalworkinghours.

A completeset of tender documentsmay be obtainedby interestedbiddersfrom the Public
Procurement Information Portal website http://tenders.go.ke or the County website
www.kirinyaga.go.kBidderswho downloadthe documentgrom the websiteMUST forwardtheir
particulars(Name, contacts,physicaladdressand the tender no./ description)immediatelyto

procurement@kirinyaga.gofe recordingandanyfurtherclarification®r addendums.

Tendersmust be accompaniedy a Bid Security of Kshs 100,000.0@om a reputabldbankor
insurancdéirm approvedy PPRAIn theformatprovidedvalidfor anadditional 30daysbeyondhe
tendervalidity period. However,there shall be a mandatdtye-bid site visit on Tuesday %
December, 2018 at 11:00anKirinyaga County Headquarters-[dor Conference Room. Bidders
shall get directions to the meeting venue from that particular meeting.

Completdenderdocument&nclosedh plainseale@&nvelopesnarkedwith TenderNumber/Tender
DescriptiorReferencshallbeaddressetb;

The County Secretary& Head of Public
Service,County Headquarters,
P.O Box 2600
10304,
Kutus.

and be depositedn the TenderBox at locatedat 1St Floor, County Governmentof Kirinyaga
Headquarters, Kutus Town, on or before Tuesday 11" December 2018at 11.0A. M.

Tenderswill be openedmmediatelyhereaftein the presencef the biddersor their representatives
who chooseto attendthe openingat The CountyHeadquarterﬁirCI Floor,Conferenc&oom.

LatebidsSHALL NOT beaccepted.

HEAD, SUPPLYCHAIN MANAGEMENT
FOR: COUNTY SECRETARY


http://tenders.go.ke/
http://www.kirinyaga.go.ke/
mailto:procurement@kirinyaga.go.ke
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DEFINITIONS

Thefollowing terms andexpressions usedin the contract documentshall have thefollowing

mearnngs.

The Employer
Represerted ly:

Architect:

Engines:

Quatrtity Surveyor:

Structural Engineer:

Electricd Engineer:

Project Manager:

Main contrador:

Site:

County Governmentof Kirinyaga

THE CHIEF OFACER

COUNTY MEDICAL SERVICES,PUBLICHEALTH AND SANITATION
P.O. Box 24-0 10300

KERUGOYA

Chief Architect

State Departmentof Public Works
P.O. Box 3074300100

NAIROBI

Chief Engineer Mechanical (BS)
State Departmentof Public Works
P.O. Box 41191- 00100
NAIROBI

Chief Quartity Surveyor

State Departmentof Public Works
P.O. Box 3074300100

NAIROBI

Chief Engineer (Structural)

State Departmentof Public Works
P.O. Box 3074300100

NAIROBI

Chief Engineer (Electrical)

State Departmentof Public Works
P.O. Box 4119100100

NAIROBI

The Works Secaetary

State Departmentof Public Works
P.O. Box 3074300100

NAIROBI

Thefirm appontedto carry out the supgdy, ddivery, instalation, testing and
commissioning of Medica Gases Plants and Piping System instalation
Works.

Kerugoya Courty Hospital Compound.

(i1)



SPECIAL NOTES

These notes shall form part of the Instructionsto Terderers andConditions of Contract.

Thetendereris requiredto checkthe number of pagesin this documentand should hefind
anymissing, orin duplicate, orindistinct he should inform the Chief Engineer-Mechaica
(BS), State Departmentof Puldic Works.

Shoud thetenderer be in any doubtabaut the precise mearing of anyitemor figure, for any
reason whatsoever, he must inform the Chief Engineer-Medancal (BS), State Department of
Pulic Works, in order that the correct meanng may be deddedbefore the date of submission
of tenchr.

No liability will beadmitted norclaim allowed,in respectof errorsin thetender dueto
mistakesin the specification, which should have beenrectified in themanne, described
above.

All tencerers must make a dedaration thattheyhave not andwill not make any paymentto
anyperson which canbe perceived asan inducamentto enale themto win this tender.

Any tendeer whose firm usesthetitlesi Egmeerd andfi Egmeersd must produce evidence

of registration of at least one of thedirectors by the Enginees Board of Kenyato avoid
disqualification.

(iii)



FORM OF TENDER

To: TheChief Officer
County Medical Services, Pubic Health and Santation
P.O. Box 24- 010300

Kerugoya
DearSir,

SUPPLY , DELIVERY, INSTALLAT ION, TESTING AND COMM ISSONING OF MEDICAL
GASES,PLANT SAND PIPING INSTALLAT IONS FOR THE PROPOSED MEDICAL
COMPLEX AT KERUGOYA HOSPITAL COMPOUND

W.P.ITEM NO. D108CE/KYA 1801 - JOB NO. 10393A

1. In accadarce with the Instructionsto Tendeers, Conditions of Contract, Specifications andBills
of Quantitiesfor the execution of the above named Works, we, theundersigned dfer to canstruct,
install and camplete such Works andremedyanydefeds therein for the sum of:;

,,,,,,,,,,,,,,,,,,,,,,,
,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,,,,,

2. Weundertake, if ourtender is accepted, to commencethe Works assoon asis reasonally passible
afterthereceipt of the Employer SRepresentativeds notice to commence, ando complete the
whole of the Works comprisedin the Contract within thetime statedin the Appendix to
Condtions of Contract.

3. Weagreeto alide by thistenderfor a period of 120daysfrom the date of tenderoperning and
shdl remain binding uponusandmay be acceted atany time before that date.

4. Unlessanduntil aformal Agreementis preparedandexecuedthis tender together with your
writtenaacepancethereof, shdl constitute a binding Contractbetweenus.

5. Undestandthatyou are not boundto acceptthelowes or anytender you may receve.

,,,,,,,,,,,,

////////////////////////

/////////////////
////////////////
///////////////////////
,,,,,,,,,,,,,,,,

VAT CERTIFICATE No. eeeeeeeeeeeeeecee

Witness: Nameé e e ééeeceecéééeéeeeééée.

,,,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,






FORM OF TENDER SECURITY FROM BANK

WHEREAS € éééééé e ééé (herenaftercaledfihe Tendererd) hassubmittedhis
tenderdated &¢é é € é é é . hesupply, ddivery, installation, testing andcommissioning of
Medca Gases, Fants and piping systemInstall ationsfor Proposed Medical Complex at Kerugoya
County Hospita.

W.P.ITEM NO. D108CE/KYA 1801 - JOB NO. 10393A

,,,,,,,,,,,,,,,,,,,,,,
,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,

for which paymentwell and truly to bemadeto the said Employer, the Bankbindsitsdlf, its
sucoesrs and assigns by these presents sededwith the Common Seabf the said Bankthis

,,,,,,,,,,,,,,,,,,,,,,,

THE CONDITIONS ofthisobligation are:

1. If aftertender openingthe Tenderer withdraws his terderduringthe period of tender
validity specifiedin theingructions to Tenderers
Or

2. If the Tenderer, having been naified of the acceptance of histender by the Employer

during the period of tendervalidity:

(a) failsor refusesto exearte theform of Agreementin accordancewith the Instructions
to Terderers, if required; or

(b) failsor refusesto furnish the PeformanceSecurity, in acardance with the
Instructionsto Tenderers,

We undertake to pay to the Employer up to the above amountuponrecapt of hisfirst
writtendemand,without the Employer having to substartiate his demand, povided that in
his demandthe Employer wil | nate that theamountclaimed byhisis dueto him, owingto
the occurrence of one or bath of thetwo condtions, spedafyingthe occurredcordition or
condtions.

This guararteewill remainin force for a period of 150days fromthedate of tender
opering, andanydemandin respect thereof should reach the Banknotlater than the said

dae.

eééeééeeéeéeecéée. . eééeéeecéecéé
(date) (Sgnéaure of the Bank)

eééeéeeéeceéee eééeéeeéecé..
(witness) (sedl)

(v)



FORM OF TENDER SECURITY FROM INSURANCE

WHEREAS € éééééé e ééé (herenaftercaledfihe Tendererd) hassubmittedhis
tenderdated &¢é é € é é é . hesupply, ddivery, installation, testing andcommissioning of
Medca Gases Plarts andPiping SystemInstallations for Propased Medical Complex at Kerugoya
County Hospita.

W.P.ITEM NO. D108CE/KYA 1801 - JOB NO. 10393A

,,,,,,,,,,,,,,,,,,,,,,
,,,,,,,,,,,,,,,,

,,,,,,,,,,,,,

for which paymentwell and truly to bemadeto the said Employer, the Insurance bindsitsdf, its
sucoesors and assigns by these presents sededwith the Common Seabf thesaid Insurancethis

,,,,,,,,,,,,,,,,,,,,,,,

THE CONDITIONS ofthisobligation are:

3. If aftertender openingthe Tenderer withdraws his terderduringthe period of tender
validity specifiedin theingructions to Tenderers
Or

4, If the Tenderer, having been naified of the acceptance of histender by the Employer

during the period of tendervalidity:

(a) failsor refusesto exearte theform of Agreementin accordancewith the Instructions
to Terderers, if required; or

(b) failsor refusesto furnish the PeformanceSecurity, in acardance with the
Instructionsto Tenderers,

We undertake to pay to the Employer up to the above amountuponrecapt of hisfirst
writtendemand,without the Employer having to substartiate his demand, povided that in
his demandthe Employer wil | nate that theamountclaimed byhisis dueto him, owingto
the occurrence of one or bath of thetwo condtions, spedafyingthe occurredcordition or
condtions.

This guararteewill remainin force for a period of 150days fromthedate of tender
opering, andanydemandin respect thereof should reach the Insurancenotlater thanthe

said dae.

eééecéécééeéeéée. . eééecéécééecéé
(date) (Sgnature of thelnsurance)

eééecéeééeééee eééecéeeéeéeé..
(witness) (sedl)

(vi)



SECTIONA:

INSTRUCTIONSTO TENDERERS.
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1.1

1.2

1.3

14

15

INSTRUCTIONSTO TENDERERS.
Generd/Eligibility/Qualifications/Joint venture/Cogt of tendering

The Employer as definedin the Appendix to Condtions of Contract invites tenders
for Works Contract as described in the tender documerts. The succesdul terderer
will be expectedto canplete the Works by the Intended Completion Date specified in
thetender documerts.

All tenderers shdl provide the Qudification Information, astatementthat the tenderer
(including all members of ajoint verture andsubantradors) is not associated, or has
not beenasvociatedin the past, directly or indirectly, with the Consultantor any dher
entity thathasprepaedthe design, specifi cations, and a¢her documents for the projed
or beng proposed as Project Manager for the Contract. A firm that has beenengagec
by the Employer to provide consulting services for the preparation orsupervision of the
Works, andanyof its affiliates, shall notbedigible to tencr.

All tencerers shal provide in the Form of Terder ard Qudification Information, a
preliminary description of theproposed work methodandschedile,induding dawings
and charts, as necessary.

In the event that pre-qudification of potential tenderers has been unertaken, only
tenders from pre-qudified tendeers will be consideredfor award of Contract. These
gudified tenderers shoud submit with their tenders any information updting ther
origina pre-qudification applications or, aternatively, corfirm in thar tencers that
the originally submitted pre-qudification information remains essentialy correct as
of the date of tender submission.

Where no pre-qudificaion of potentid tenderers has beerdone, al tenderers shdl
includethe followinginformation and docmerts with therr tenders , urless otherwise
stated:

@) copies of origina documerts defining the constitution orlegal status, place of
registration, and principal place of business; written power of attorney of the
signatory of the tender to commit thetenderer:

(b) total mondary value of construction work peformedfor each of thelast five
yedas:

(© expeiencein works of a similar nature andsize for each ofthelast five yeas,
and details of work under way or contradudly committed; and names and
addesss of clients who may be contacted for further information onthese
cortracts,

(d) major items of corstruction eqiipment proposedto cary outthe Contract and
an undrtakingthattheywill be available for the Contrad.

(e) gudificationsandexperierce of key site manayementandtechrica personrel
propcsed for the Contract and an undetaking thatthey shdl be avail able for
the Contrad.

A-1
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1.6

1.7

() reports on the finarcia standng of the tenderer, such as profit and loss
statemerts and auditords reports for the past five yeas,

(9 evidenceof adeaiacy ofworking captal for this Contract (accessto ling(s) of
credit and aailability of otherfinancial resources);

(h) authority to seekreferences fromthetendererés barkers;

(1) information regarding any litigation, current or during the last five yeas, in
which the terderer is involved, the paties concerned and disputed amourt;
and

() propasals for subcatracting componerts of the Works amourting to more

than10 percent of the Contract Price.

Tenders submitted by a joint verture of two or more firms as partners shal comply
with thefollowing requremerts, urless otherwise stated:

(a) the tend shall include dl the information listed in clause 1.5 above for each
joint verture partner;

(b) theterder shdl be signedso asto belegally bindingon dl partners;

(c) all partners shall bejointly and severaly lialde for the exeaition of the Contrad
in accordarce with the Contract terms;

(d) one of the partners will be nominaed as being in charge, authorized to incur
liabilities, andreceive instructionsfor and on behalf of al partners of the joint
venure, and

(e) The exeaution of the entire Contract, including paymernt, shdl be done
exdusively with the partnerin charge.

To qualify for award of the Contract, terderers shall meet the following minimum
qudifyingcriteria;

(a) annwl volume of corstruction work whaose value is equal to the estimated anrual
cash flow for the Contract;

(b) expeience agnain cantractor inthe corstruction ofatleast one project whose ndure
and complexity is equvaent to the Works over the last 10 yeas (to canply
with this requiremert, works cited should be a least 70 percent canplete);

(c) proposals for the timely acqusition (own, lease, hire, etc.) of the esentia
equipmentlistedasrequired for the Works;

(d) a Cortract manager with at least five yeasd  erierpe in works of anequivalent

nature and volume, induding noless than threeyeasasManayer; and

A-2
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1.8

1.9

1.10

1.11

1.12

1.13

1.14

(e) Liquid assts and/or credt facilities, net of other contractual commitmerts and
exdusive of any addancepaymerts which may bemadeunder the Contrad, of no
lessthan 4months of the edimated paymentflow under this Contract.

The figures for each of the partners of a joint venture shdl be added together to
determine the tenderers compliancewith the minimum qudif ying criteria of clause
1.7 (a) and (e); however, for ajoint verture to qudify, eachof its partners must meet
atleast 25 percent of minimum criteria 1.7 (a), (b) and (e) for anindividual tenderer,
and the partner in charge at least 40 percent of those minimum aiteria. Failure to
comply with this requirement will result in rgedion of the joint vertureds terder.
Subcaitractorsd experience and resources will not be taken into accaunt in
determining the tencerer socampliancewith the qudifying aiteria, uress otherwise
stated.

Eachtenderer shall submit only one tender, either individualy or asa patner in a
joint verture. A tenderer who submits or participates in more thanonetender (other
than asasuboontractor or in casesof alternativesthat have been permitted or requested)
will cause all the propasals with the tendererés paticipaionto be dsqualified.

Theterderer shall bear all costs assodatedwith the prepaation andsubmission of his
tendkr, andthe Employerwill in no case be responsible or liable for those costs.

Theterderer, at the tendaer shown responsibility andrisk, is encouraged to visit and
examinethe Site of theWorks andits surroundings, andobtain al informationthat may
be necessary for preparing the tender and etering into a contrad for corstruction
of the Works. The codts of visiting the Site shal be at the tencerers ovn expase.

The procuring ertityés employees, committee members, board members and thdr
relative (spouse and dildren) are not eligible to participate in thetender.

Thepriceto be changedfor thetender documentshall not exceed Kshs.5,000/=

The procuring entity shall alow the terderer to review the tende document free of
chage before purchase.

Tender Documents

2.1

The complete set of tender docunents comprisesthe documerts listed below andany
addemlaissuedin acordarcewith Clause 2.4.

(@) These Instructionsto Tenderers

(b) Form of Tender andQualifi caion Information
(© Condtions of Contract

(d) Appendx to Conditions of Contract

(e) Spedficaions

() Drawings

(9 Bills of Quantities

(h) Forms of Searrities

A-3
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2.2

2.3

24

2.5

Thetenderer shdl exanine all Instructions, Forms to be filled and Specificaions in
the tender documents. Failure to furnish al information requred by the tender
documerts, or submission of a tender not substartialy responsive to the tendering
documertsin every respect will be atthe tencerer sisk andmay result in regjection of
histerder.

A prospective tenderer making aninquiry relating to the tender documerts may notify
the Employer in writing orby cable, telex or facsmile at the address indicated in the
letter of invitation to terder.  The Employer will only respond to requests for
clarification received earlier than seven days prior to the dealline for submission of
tenders. Copiesof theEmployerds resporse will becirculatedto al personsissuedwith
tendering documerts, induding adescription oftheinquiry, butwithout identifyingits
source.

Before the deadine for submission of terders, the Employer may modify the
tendering documerts by issuing addemla. Any addemlum thusissued shall be part of
the tendering documerts and shall be canmunicaed in writing or by cade, telex or
facsimile to all tenderers. Prospective tenderers shdl acknowledge receipt of each
addendunin writingto the Employer.

To give prospedive tenderers reasonable time in which to take an addenduminto
account in preparingtheir terders, theEmployer shdl extend, asecessary, the deatine
for submission of tencers, in acardancewith Clause 4.2 here bd ow.

Preparation of Tenders

3.1

3.2

3.3

All documents relating to the terder and any correspondence shdl be in Engdish
larguage.

Thetender submitted bythe tenderer shall comprise the foll owing:

(a) These Instructions to Tenderers, Form of Tender, Condtions of Contrad,
Appendx to Conditionsof Contract and $edfications

(b) Tender Searrity;

(© PricedBill of Quantities;

(d) Qudification Information Form andDocumerts;

(e) Alternative offerswhere invited;and

()] Any othermaterias required to becompleted andsubmitted bytheterderers.
Thetenderer shall fill in ratesand pricesfor al items of the Works describedin the
Bill of Quatrtities. Items for which norate or priceis entered by the tenderer will not
be paid for when exeauted and shall be deemed covered by the other ratesand prices
in the Bill of Quantities. All duties, taxes, and other leviespayalle by the Contractor
underthe Contract, or for any aher cause relevant to the Contract, asof 30 days prior
to thedealinefor submission of tenders, shall beindudedin the tender price submitted
by thetencerer.

A-4
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3.4

3.5

3.6

3.7

3.8

3.9

3.10

3.11

3.12

Therates and pricesquoted by the tenderer shall only be subject to adjustmentduring
the performance of the Contract if provided for in the Apperdix to Conditions of
Contract andprovisionsmadein the Conditionsof Contract.

Theunit ratesand pricesshall bein Kenya Shllings.

Tendes shdl remain valid for a period of sixty (60) days from the date of
submission. However in excegional circumstarnces, the Employer may request tha
the tenderers extend the period of validity for a specified additiona period. The
request andthe tenderersoresporsesshdl be madein writing. A tenderer may refuse
therequest without forfeiting the Terder Security. A tenderer agreeing to the request
will not be required or permitted to otherwise modify the tender, but will be required
to extend the validity of Tender Security for the period of the extersion, and in
compliancewith Clause 3.7 - 3.11in dl respects.

Thetenderer shal furnish, aspart of theterder, a Terder Security in the amountand
form specifiedin the appendix to invitation to terderers.

The format of the Tender Secuity should be in accordarce with the form of Tender
Secuity includedin Sedion G - Standad forms or any other form accepale to the
Employer. Tender Secuity shdl be valid for 30 days beyond the validity of the
tencer.

Any tendernot accamparied by anaccejpable Tender Secuity shall bergeded. The
Tender Searity of ajoint verture must define as AiTenderero all joint verture partners
and list them in the following manne: a joint verture consiging

,,,,,,

TheTendy Securitiesof unsuccessful tenderers will be returnedwithin 28 days of the
end ofthetendervalidity period spedfiedin Clause 3.6.

The Tend Searity of the successful tenderer will be discharged whenthe terderer
hassignedthe Contract Agreamnentandfurnishedtherequired RrformanceSearrity.
TheTenrder Security may be forfeited

(@) if the terderer withdraws the terder after tenderopering during the period of

tencer validity;

(b) if the tenderer doesnot accept the correction of the tender price, pursuant to
Clawseb.7;

(© in the case of a successful tenderer, if the tenderer fails within the specified
timelimit to

) sign the Agreamert, or

(i) furnish therequired RerformanceSecuity.

A-5
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3.13

3.14

3.15

3.16

3.17

Tenderers shall submit offers that comply with the requirements of the terdering
documerts, induding the baic technical design as indcated in the Drawings and
Spedficaions. Alternatives will not be corsidered, unless specificaly adlowedin the
invitation to tender. If so all owed, tenderers wishing to offer technical alternativesto
the requirements of the terdering documerts must also submit a tenderthat complies
with the requremens of the tendering documerts, including the basic technical
design asindicated in the Drawings and Speifications. In addtion to submitting the
basic tender, the tenderer shall provide al information neessary for a camplete
evaluaion of the alternative, including design caculations, technical specifications,

breakdown of prices, proposed construction methodsand other relevant details. Only
thetedhnical aternaives, if ary, of

the lowest evaluated tendr conforming to the basic techrical requrements shal be

corsidered.

The tenderer shall prepare one original of the documents comprising the tender
documerts asdescribed in Clause 3.2 of these Instructions to Tenderers, boundwith
thevolume containing the Form of Tender,
and dealy marke dORGINAL 0 In addtion,thetenderer shal submit copiesof the
tendkr, in the number specified in the invitation to tender, and clearly marked as
ACOPIE S dn theeventof discrepancybetweenthem, theorigina shdl prevail.

Theoriginal and al copiesof the tendershall be typedor writtenin indelible ink and
shdl be signed by a person or persons duly authorized to sign on belef of the
tencerer, pursuantto Clawse 1.5 (a) or 1.6 (b), as the cae may be. All pagesof the
tencer where dterations or addtions have beenmadeshdl be initided by the person
or persons signing theterder.

Clarification of tenders shall be requested by the tendaer to be recdved by the
procuring entity notlaterthan 7 dgs prior to the deadlinefor submission of tendes.

The procuring ertity shal redy to any clarifications sought by the tenderer within 3
days of reaiving the request to enalde the tencerer to make timely submission of its
tencer.

Submisgon of Tenda's

4.1

Thetenderer shall seal the original andall copiesof the tender in two innerenvel opes
and one outer ervelope, duly marking the inner ervelopes as AORIGINAL 6 and
ACOPIESO asappropriate. Theinnerand aiter envelopesshall:

(a) be addessed to the Employer at the address provided in the invitation to
tencer;

(b) bearthe name and identificaion number of the Contract as defined in the
invitation to tender; and

(c) Provide a warning not to open before the specified time and dae for tender
opernng.

17



4.2

4.3

4.4

4.5

4.6

4.7

Tenders shdl be delivered to the Employer at the address specified above not later
thanthe time and dae specifiedin the invitation to tende. However, the Employer
may extend the deadine for submission of tenders by issuing an amendment in
acordance

with Sub-Clause 2.5in which case dl rights andobligationsof the Employer andthe
tenderers previoudy subjed to the original deadline will then besubject to the new
deadine.

Any tenderreceived after the deadine prescribedin clause 4.2 will bereturnedto the
tencerer un-opened.

Tenderers may modify or withdraw their tenders by giving natice in writing before
the dealline prescribed in clause 4.2. Eachtenderer sdmodification or withdrawal
natice shdl be prepared, sedled, marked, andddiveredin accordarce with clause 3.13
and 4.1, with the ouer and inner envelopes additiondly marked
fiIMODIFICATIONO and iWITHDRAWAL 0 as appropriate. No tender may be
modifi ed after the deallinefor submission of tenders.

Withdrawal of a tender between the deadine for submission of terders and the
expdration of the period of tencer validity spedfiedin the invitation to terder or as
extended pursuant to Clawse 3.6 may result in the forfeiture of the Tender Security
pursuantto Clause 3.11.

Tenderers may only off er discounts to, or otherwise modify the prices of their tenders
by submitting tender modificationsin accordance with Clause 4.4 or beincluded in
theoriginal tender submisson.

Tender Opening and Evaluation

5.1

5.2

5.3

Thetendas will be openedby the Employer, including modifi cations made pursuant
to Clawse 4.4, in the presence of the tenderersd representatives who choose to atend
at the time andin the place specified in the invitation to tender.  Envelopes marked
AWITHDRAWAL 0 shdl be openedand read out first Tenderersd and Employer 6
representativeswho are present duringtheopening shdl sign aregister evidencing their
attenchnce.

The tenderersd names, the tender prices, the total amount of each tender and of any
alternative tender (if alternatives have been requested or permitted), any discounts,
tender modifications and withdrawals, the presence or absenceof Terder Seaurity,
and such other deails as may be corsidered appropriate, will be announced by the
Employer at the opening. Minutes of the terder opening, induding the information
disclosedto those present will be prepared by the Employer.

Information relating to the examindion, clarification, evaluation, and comparisan of
tencers and recommendadions for the avard of Contract shall not be dsclosed to
tencerersor any dher personsnot officially concenedwith suchprocess until the avard
to the successful tendeer hasbeen announced. Any effort by a tencerer to influence
the Employer shofficials, processing of tendes or award decisions may result in the
rejection of histerder.
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54

5.5

5.6

57

To assist in the examination, evaluation, and comparison of tenders, the Employer at
his discretion, may ask any tendeer for clarification of the tender, including
breakdowns of unit rates. The request for clarification andthe response shall be in
writing or by cabe, telex or facsimile but no chaige in the price or substarnce of the
tencer shall besought, off ered,or permittedexcept asrequired to confirmthe carection
of arithmetic errors discovered in the eaudion of the tenders in acordancewith
Clawse5.7.

Pior to the detailed evaluaion of tenders, the Employer will determine whether each
tender () meds the eligibility criteria defined in Clause 1.7;(b) has been properly
signed;(c) isaccanpariedby therequiredseaurities, and(d) is substantially responsive
to the requiremerts of the tendering documerts. A substartialy responsive
tendx is one which caoforms to al the terms, condtions andspecifications
of the tendering documerts, without material deviation or reservation. A material
deviation orresgvationisone(a)which

affedsin any substantial waythescope, gality, or peformance othe works; (b) which
limits in any substantial way, inconsistent with the tendering documerts, the
Employer rights or the tendererés oMigations urder the Contract; or (c) whose
rectifi cationwould aff ect unfairly thecompetitive paition ofother tenderers preserting
substantialy resporsive tencers.

If a terder is not substartialy resporsive, it will be regected, and may not
subsequently be maderesponsive by carection or withdrawa of the noncoforming
deviation or reservation.

Tenders deerminedto be substantially responsive will be chedked for any arithmetic
errors. Errorswill becarrectedasfollows:

(a) where there is a discrepancy beweenthe amountin figuresand the amountin
words, theamountin wordswil | prevail ; and

(b) Whee there is a discrepancy between the unit rate and the line item total
resulting from multiplying the unit rate by the quantity, the unit rate as
quaedwill prevail, unlessin the opinion ofthe Employer, there is an olvious
typographica error, in which case the adjustment will be madeto the ertry
containingthat error.

(© In the eventof adiscrepancy beweenthetender anountasstatedin the Form
of Tendx andthe carected tender figure in the main summary of the Bill of
Quartities, theamountasstatedin the Form of Tender shdl prevail.

(d) The Error Correction Factor shall be computed by expressing the diff erence
between the tender amount and the corrected terder sum as a percentage of
the corrected Builderés Work (i.e. Corrected tender sum less PC. and
Provisional Sums)

(e) The Error Correction Factor shal be applied to al Buildersd Work (as a
rebete or additionasthe cae may be)for the purposesof valuationsfor Interim
Certificates andvauaion of variations.
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5.8

5.9

5.10

511

5.12

() the amount statedin thetenderwill be adjustedin accordance with theabove
procedure for the corredion of errors and,with
Concurerce of the tendcerer shal be consideredashbinding upontheterderer.
If the tendeer doesnot accept the correded amourt, the tendr may be
reeded andthe Tender Security may be forfeited in acordance with clause
3.11.

The Employer will evaluate and compare only the tenders deermined to be
substantialy responsive in acordancewith Clause 5.5.

In evaluaing the tenders, the Employer will determine for each tend the evaluated
tender price by adjusting the tender price asfollows:

(a) making anycorredionfor errors pursuantto clause 5.7;

(b) Exduding provisional sums andthe provision, if ary, for corntingendesin the
Bill of Quartities, butincluding Dayworks where priced canpditively.

(© making an appopriate adustment for any other acceptable variations,
deviations, or aternative offers submittedin accardarce with clause 3.12; and

(d) making appopriate adjustments to reflect discounts or other price
modifi cations off eredin aaccordancewith clause 4.6

The Employer reserves the right to accept or rgject any variation, deviation, or
aternative offer. Variations, deviations, and aternaive offers and other factors
which aein excess of the requremerts of thetender documerts or otherwise result in
unsolicitedberefitsfor theEmployerwil | notbetakeninto account intender evaluation.

The tenderer shdl not influencethe Employer on any matter relating to his tender
from the time of the tender opering to the time the Contractis awarded. Any effort
by the Terderer to influence the Employer or his employeesin his decision on tender
evaluation, tender compaison or Contract award may result in the reection of the
tencer.

Firms incaporated in Kenya where indigenaus Kenyans own 51% or more of the
share capital shdl be alowed a 10% preferential biasprovidedthat they donot sub-
cortract work valued atmore than 50%o0f the Contract Price excluding Rovisiona
Sumsto an

Non-indigenoussub-cortractor.

Award of Contract

6.1

Shject to Clause 6.2, the award of the Contractwill be madeto the tenderer whose
tender hasbeen dterminedto besubstantially
responsive to the terdering documerts and who has offered the lowest evaluated
tencer price, provided that such tenderer hasbeendetermined to be (@) digible in
acordancewith the provision of Clauses 1.2, andb) qudifiedin accordance with the
provisionsof clause 1.7and 1.8.
A9
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6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

6.10

6.11

6.12

6.13

Notwithstanding clause 6.1 above, the Employer reservestheright to

accet or rgect anytender, andto cancel the tendering process andrgect al tenders,
at anytime prior to the award of Contract, without thereby incurring any li ability to
the affected tenderer or tenderers or any obli gation to inform the aff ected terderer or
tenckrers of thegrourds for the action.

The tenderer whase tender hasbeen acceped will be natified of the award prior to
ex@ration of the tencer validity peiodin writing orby calte, telex or facsimile. This
natification (hereinafter and in al Contract documerts called the i Ltter of
Acceparce owill state the sum (hereinafter andin al Contract documerts calledthe
fiContract Priced) that the Bmployer will pay the Contractor in consideration of the
exealtion, completion, andmaintenarce of the Works by the Contractor as prescribed
by the Contrad. At the same time theother tenderers shdl beinformedthatther tenders
have not beensuccessiul.

Thecontractshall beformed onthe partiessigning the cortract.

The Agreament will incorporate al agreemeris between the Employer and the
sucoessful tendeer. Within 14 days of receipt the successful tenderer will sign the
Agreamentandreturn it to the Employer.

Within 21 days after receipt of the Letter of Acceptance, the successful tencerer shall
ddiver to the Bmployer a Paformance $curity in the amount stipulated in the
Appendx to Condtionsof Contract andin theform stipulatedin the Tender documerts.
The Paformance Security shall be in the amountandspecified form

Fdure of the successful tendeer to comply with the requremerts of clause 6.5 shdl
corstitute sufficientgrounds for cancellation ofthe award and forfeiture of the Tender
Secuity.

Upon the furnishing by the succesul tenderer of the Performance Seaurity, the
Employer will promptly natify the other tenderers that their tenders have been
unsuccessful.

Preference where dlowed in the evaluation of tendes shall not be alowed for
cortracts not exceed ng oneyear(12 mornths)

The tender evaluation committee shall evaluate the tender within 30 days of the
validity period fromthe date of operingthetender.

The paties to the contrad shall have it signed within 30 days from the date of
natification of cortract award unless there isan adninistrative review request

Contract price variations shdl not be alowed for contracts not excealing one year
(12 months)

Whee contract price variation is alowed, the variation shall not exceed15% of the
origina contract price.

Pice variation request shall be processed by the procuring ertity within 30 days of

recaivingtherequest
A-10

21



6.14 The procuring ertity may at any time terminae procurement proceadings before
contract award and shall not belialde to anyperson for thetermination.

6.15 The procuring entity shal give prompt natice of the termination to the tencerers and
on request give its reasons for termination within 14 days of receiving the request
fromanytencerer.

6.16  Atenderer who givesfase information in thetender documentabautt its qualification

or who refusesto enter into a contract after notification of contract award shdl be
corsideredfor debarmentfrom participatingin future public procuremert.

Corrupt and Fraudulent practices
7.1 The procuring ertity requres that tenderers observe the highest standards of ethics
during procurement process and execution of contrads. A tenderer shal sign a

dedaration that he hasnot and will not be involved in corrupt and fraudulent
practices.
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TENDER EVALUAT ION CRITERIA
After tender opening, the tenders will beevaluatedin 4 stages, nanely:
1. Preliminary Evaluation;
2 Techrical Evaluation;
3. Finarcia Evaluation; and
4 Recanmenddionfor Award.

STAGE 1: PRELIMINARY EVALUAT ION

PRELIMINARY EVALUATION -MANDATORY REQUIREMENTS

No. | Parameters / Requirements Complied/
Not Complied

M1 | Mandatorysitevisit form signedandstampedy authorized
personnelto beprovidedby theProcuring Entity duringthe
sitevisit

M2 | Mustbelicensedoythe NCA in therelevantWorks categoryl
Registratiorwith NCA 3 and above

M3 | A copyof valid certificateof Registration/
Incorporationyalid businesg tradepermit

M4 | CurrentCR12

M5 | A copyof current/validtax compliancecertificate issued
by the Kenyarevenueauthorityincluding vat/pin
certificate

M6 | TheFormof powerof attorneyshallbeduly filled, signed and
stamped.

M7 | Mustfill thepriceschedule/BOQSn theformat
provided

M8 | Mustfill theform of tenderin theformatprovided

M9 | Mustsubmitduly filled adsignedconfidential
businesgjuestionnairén theformatprovided

M10 | Mustgive evidenceof performingsimilarworksin thelast three
yearsfor atleastfive (3) reputableclients(copiesof contractand
completioncertificatewith theirvalues)

M11 | Mustprovidequalificationandexperienceof atleastFive
(5) key membersf staffwhowill managehe assignment

M12 | MustsubmitAudited Accountsfor thelastthree(3) financial
yearsduly signedandstampedy a Certified Public
Accountant

M13 | Interestedidderswill berequiredto providea Tender Security/
Bid Bondof Kshs. D0,000.00from institutionsapprovedy
PublicProcuremenRegulatoryAuthority (PPRA)

M14 | Mustfill, signandstampthe Self DeclarationForms(r62)
providedin thestandardorms
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M15 | Mustensurdghatthesubmittedbid documentsreduly
serialized/paginatedn eachpage well boundandintact.

M16 | The bidder shall provide 1 ORIGINAL copy of the document and
Two (2No) other COPIES and be marked as copy and placed in
one envelope. Tender reference and closing date must be
quoted on the envelope

STAGE 2. TECHNICAL EVALUAT ION

The tender document shall be examined based on clause 2.2 of the Instruction to Tenderers which
statesasfollows:;

In accordance with clause 2.20of Instruction to Tenderers, the tenderers will be requredto provide
evdencefor eigibility of the award of the terder by satisfying the employer of ther eigibility under
sub clause 2.1 of Instructions to Tenderers and their capability and adequacy of resources to
effectively carry out the subject contract.

In order to canply with provisions of clause 2.2 of Instruction to Terderers, the tendeers shall be
requred;

a) To fill the Sandad Forms provided in the bid document for the purposes of providing the
required information. Thetendeers may also atachthe requiredinformationif they so desire;

b) To suppy equipments/items which comply with the techncal specifications set out in the bid
document. In this regad, the biddes shall be required to submit relevant techrica
brochures/catalogues with the tender documert, highlighting the Catalogue Numbers of the
propcsed items. Such brochures/catalogues should indicate comprehersive relevant daa of the
propcsed euipmert/items which shoud include but not limitedto thefollowing:

(i) Standrdsof manuacture;

(if) Paformanceratings/charaderistics;

(iii) Material of manuacture;

(iv) Electrical power ratings; and

(v) Any othernecessary requiremens (Specify).

The bid will then be analyzed, using the information in the tecmical brochures, to determine
compliancewith General and Paticular techrical specificationsfor the works asindicatedin the
tencer document. Thetenderer shdl also fill in the Technical Schedue as specifiedin the tender
document for Equipment and Items indicaing the Country of Origin, Model/Make/Manuf acturer
and @talogue numbers of the Items/Equipmerts they propase to supply.
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Theaward of paints corsideredin this section shdl be asshown bdow:

PARAMETER MAXIMUM POINTS
) Compliancewith Tecmica Spedficationsé é € € é ¢ € é€éé. 40
(i)  TenderQuestionnare 3
(i) Keypersonre 12
(iv)  Contract Completedin thelast Five (5) yeas 9
(v)  Schedlesof ongoing projeds

(vi) Schedlesof contractors equipment 12
(vii)  Audited Rnarcial Report for thelast 3 years 6
(viii) Evidenceof Finarcial Resources 9

(ix) Name, Address and Telephoneof Barks (Contractor to provide)é é 3
x) Litigation History 2
TOTAL

Thepass-mark underthe Techrica Evaluation is 70 percent.
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Thedetailedscoringplanshdl beas shownintable 1.

TABLE 1: Technical Evaluation

Item

Description

Points
Scored

Max. Point

1

Compliancewith Techncal Specifications
Compliant
eeéd4o
Non-compliart

0

(Note: Tender Evaluation Committee to carryout analysis showing how
dedsion on thisrequirement hasbeenarrivedat)

40

Tender Questionnaire Form

Completely filled
5
Not filled

0

KeyPersonnel (Attach evidence)

Director of thefirm

Holderof degreein relevant Enginesring field -------------------- 4
Holderof diplomain relevant Engineeringfield ------------------- 3
Holderof cetificatein relevantEngineeingfield 2
Holderof tradetest certificate in relevant Engineering fi el d------ 1
No relevantcertifi cate
0

At least 1No. deg eddiploma holder of key personnelin rdevant field
With over 10 years relevantexperience 4
With over 5 yeas relevant expeaience 2
With urder 5 years relevantexperience 1

12

At least 1No certificate holder of key personnd in relevant field

With over 10 years relevantexperience 2

With over 5 yeasrelevant expeience 1
With urder 5 years relevantexperience 0.5

At least 2No artisan (tradetest certificatein relevant field)
Artisanwith over 10 yeasrelevantexperience -----------------
Artisanwith under 10 yeasrelevantexperience -----------------

Non skilledworker with over 10 years relevantexperience--- 0

Contracts completedin the last five (5) years (Max of 3No. Projects)-
Provide Evi
Project of simil ar nature, @mplexity or magnitude------------- 3
Project of similar nature but of lower valuethantheonein

corsideration
2
No campleted project of similar nature 0
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Item

Description

Points
Scored

Max.
Point

On-going projeds i Provide Evidence

No Projectof similar nature, camplexity andmagnitude ------

Threeandbelow Projeds of similar, nature complexity and
magnitude 1 3
Fourand abave Projects of simil ar nature, complexity and

magnitude 2

Schedude of contractors equipment and transport (proof or
evidence of owner ship/L ease)

a)Relevant Transport
Means of transport (Vehicle) 6
No meansof trarsport 0

12

b)Relevant Equipment
Hasrelevantequipmentfor work bengterdered ------ 6
No relevantequipmentfor work beingterdered ------ 0

Financial report

a)Audtedfinarcia report (last three (3) yeas)

Average AnnualTurn-over equalto or greater thanthe cost of the
project---- 6
Average AnnualTurn-over above 50% but below 100% of the
cost of the project 3
Average AnnualTurn-over bdow 50% of thecost of the project
_____________ 1

b)Eviderce of Finandal Resources(cash in hand)inesof credit, over
draft facility etc)
Hasfinarcial resources to finarce the projededmonthly cash
flow* for threemonths 9
Hasfinarcial resources equal to the projectedmonthly cash

Hasnotindicated sources of financia resources ------------ 0

Name, Address and Telephoneof Banks (Contractor to provide)

Information Provided 3
No Information Provided 0

Litigation History

Duly Filled
-2

Not filled
0

TOTAL

100

Any bidder who scores 70 points and above shall be consideredfor further evaluation.

*Monthly Cash Flow =Terder SurWCortract Period
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AGE 3- FINANCIAL EVALUAT ION

Upon campletion of the technical evaluaion a detail ed fi narcial evaluation shall foll ow.

Theevaluation shall bein three stages
a) Determination of Arithmetic errors
b) Comparison of Rates; and
c) Consistency of the Rates.

A) Determination of Arithmetic Errors
Arithmetic Errors will be corrected bythe Procuring Entity asfollows:

i)

ii)

In theeventof adiscrepancy betweenthetendr amountasstated in the form of
Tenderandthe correctedtenderfigure in the Main summary of the Bills of

Quatrtities, theamountasstatedin the Form of Tend shdl prevail. Pusuant to
Sedion 82of the Public ProcurementandAsset Disposal Act 2015, the tender sum as
submittedandreadout during the tenderopening shall be absolute and final and shall
notbethesubject of correction, aljustmentor amendnentin anyway by anyperson
or entity;

Error correction factor shall be computed by expressing the difference betweenthe
amount andthe corrected tendersum asa percentage of the corrected contract works
(i.e.corrected tender sumless P.C; and Rovisional Sums);

The Error correction factor shdl be applied to al contract works (as a rebete or
addtion asthe case may be) for the purposes of valuationsfor Interim Certificates
andvauation of variations.

B) Comparison of rates
Items thatare under priced or overpriced may indicae potential for non-ddivery andfront loading

respedively. The committee shdl promptly write to the terderer asking for detailed breakdown of

costs for

any of the quaeed items, relationship between those prices, proposed

conrstruction/install ation methodsandschedul es.

The evaluation committee shdl evaluate the responses and make an appopriate recanmenddion
to the pocuring eitity giving neessary eviderce. Such recanmenddions may include but not

limitedto:

a) Recammend no aderse adionto the tencerer after a corvincing respornse;
b) Employerrequringthat the amountof the peformance bondberaised at the experse

c)

of the succesqul tenderer to a level sufficient to protect the employer against
potential financid losses;

Recanmend nonaward based on the response provided and the available
demonstratable evidence that the scope, quality, completion timing, administration of
works to be undertaken by the tenderer, would adversely be aff ected or the rights of
the employer or the tencerers obli gationswould belimited in a substartial way.

C) Consistencyof the Rates
The evaluation canmittee will compare the consistency of rates for smilar items and note al

inconsistendesof the rates for simil ar items.

STAGE 4- RECOMM ENDATION FOR AWARD

Thesuccessful bidder shall bethe tenderer with the lowest evaluatedtender price.
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CONDITIONSOF CONTRACT
1.0 Definitions

1.1 Inthiscontract, exaept where context otherwise requires, the followingterms shdl
beinterpreted asindicated;

fBills of quantitiesd meansthe pricedandcompletedbill of quantitiesforming part of the
tencer.

fiCompensation Eventso are thase defined in clause 24 heeuncer

fiCompletion date aneanghedate of completion ofthe works ascertified bythe Project
Manager, in accordance with Clause 31.

fiThe Contractd Means the agreement entered into between the Employer and the
Contactor as recaded in the Agreament Form and signed by the parties including all
attachmerts and apperdices thereto and all documents incorparated by reference therein to
exeatte, complete, andmaintain the Works,

fiThe Contracto r m&fers to the person or corporate body whase tenderto carry out the
Works hasbeen accepted by the Employer.

fiThe Contractor& Tende r i the completed tendering document submitted by the
Contactor to the Employer.

fiThe Contract Price ds the price stated in the Letter of Acceptance and thereafter as
adjustedin acmrdancewith the provisionsof the Contrad.

fiDayso are calendar days; imonthso are cdendar months.
ADef ectso is any piece of work not completedin accordancewith the Contract.

fiThe Defeds Liability Certificate ds the certificate issued by project Manager upon
correction of defects by the Contrador.

fiThe Defects Liability Perio d i& the period named in the Contract Data and cd culated
fromthe Completion Date.

ADrawingso include cdculationsand otherinformation providedor approved bythe
Project Manager for the execution of the Contract.

AiDaywork so are Work inputs subjectto paymenton atime basis for labaur and the
asciated materials andplart.

AEmMploy e orahefprocuring entity @sdefinedin the Public Procurement Regulations
(i.e.Certrd or Loca Governmentadministration, Universities, Pullic Institutionsand
Corporations, etc is the party who employs the Contrador to carry outthe Works.
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AEquipmento isthe Contractoré machnery andvehiclesbrought temporarily to the Site for
theexeaution ofthe Works.

fiThe intendedcompletion date @s the date on which it is intendedthat the Contractor shall
completetheworks. TheintendedCompletion Date may berevised oty by the Projed manayer
by issuingan etension of time or acceleration in the Works.

i Mteerialso are al supplies, induding consumales, used by the Contractor for incorporation
in order.

fi Ranto is anyintegral pat of the Works that shall have a mechaimcal, electrical, chemical or
biological function.

fiProject Manage r i6the peson named in the Appendix to Conditions of Contract (or any
other competent person gpointed bythe Employer and notified to the Contractor, to act in
redacament of the Roject Manager) who is resporsible for supervising the exeution of the
Works and administering the Contract and shall be an fiArchitectd or a fiQuartity Suveyor
registered underthe Architects andQuantity Suveyors Act Cap 525 ora n dinBerd registered
under Engineers Registration Act Cap 530.

fi $ed meansthe placeor places where the permanentWorks are to becarried ait including
workshopswhere the same is being prepared.

A Belnvestigation Reportso are thase repats that may beincludedin thetendering
documents which are factual and interpretative aboutthe surface and subsurface condtions at
the Site.

i S pifecationsd meansthe Speeification ofthe Works includedin the Contract and any
modifi cation oraddition madeor approved bythe ProjectManager.

fi 8art Dateo isthe date whenthe Contractor shall commenceexecuion of theWorks.

fi ASub-contracto r isapersonor corporate bodywho hasa Contract  with the Contractor
to carry outa part of theWork in the Contract, which IndudesWork onthe Site.

ATemporary worksd are works designed,corstructed, installed, and removed bythe
Contractor which are needed for corstruction or install ation ofthe Works.

AEmployer & Representativ e isthe person appointedby the Employer and rotifiedto the
Contractor for the purpose of supervision of theWorks.

fi AVariatio niganinstructiongiven bythe Employer SRepresentative which varies the
Works.

AiThe Workso are what the Contractrequiresthe Contrador to canstruct, install, and

turnover to the Employer.
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2.

Interpretation

2.1.

2.2.

2.3.

2.4,

In interpreting the Conditions of Contract, singular aso meansplural, male aso mears
female or neuer, andthe other way aound. Headings have no significance. Words have
their normal mearing in Erglish Language unless specificaly ddined. The Project
Manager will provideinstructionsclarifying queriesaboutthese Conditionsof Contrad.

If sediona completion is spedfiedin the Appendx to Condtionsof Contract, referencein
the Conditions of Contractto the Works, the Completion Date and the IntendedCompletion
Date apply to anysection of the Waks (other thanreferencesto the Intended Completion
Date for thewhole of theWorks).

Thefollowing documerts shdl constitute the Contract docunents and shall beinterpretedin
thefollowing order of priority;

D) Agreamert,

(2) Letter of acceptance,

(3) Contractorés Terder,

(4) Appendx to Conditions of Contract,

(5) Condtions of Contract,

(6) Spedfications,

(7 Drawings,

(8) Bills of Quartities,

(9) Any otherdocuments listedin the Appendix to Conditionsof
Contract asforming part of the contract.

Immedately after the exeaution of the contract, the Project Manayer shall furnish both the
Employer andthe Contractor with two copeseach of al the Contract documerts. Further,
asandwhen recessary the Project manager shall furnish the Contractor {always with acopy
to the Employer) with three ({3} copiesof such further drawings or details or descriptive
schediles as are reasonably necessary either to explain or amplify the Contract drawings or
to enalde the Contrador to carry out and complete the Works in accadarce with these
Condtions.

3. Languageand Law

3.1. Language of Contract andthelaw governingthe Contractshall be Engli sh language andthe

Laws of Kenya respedive unless otherwise stated.

4. Project Manager 6 Decisions

4.1.

Exceptwhere otherwise spedfically stated,the Project Manayer will decide contradual
matters betweenthe Employer andthe Contract in therol e representing the Employer.

5. Delegation

5.1.

TheProject manager may delegate anyof his dutiesard resporsibilitiesto others after
natifying the Contrador.
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6. Communications

6.1. Communication beween partiesshall be effedive only whenin writing. A natice shall be
effedive only whenit is delivered.

7. Subcortracting

7.1. TheContractor may subcortract with the approval of the Project Manager, but may not
assign the Contract without the approval of the Employer in writing. Subcatrading shdl
not alter the Contractorés obli gations.

8. Other Contractors

8.1. The Contrador shall cooperate and share the Site with ather contractors, puldic authorities
utilitiesetc. aslistedin the Appendx to Condtionsof Contract and also with the Employer,
asperthedirections of the Project Manayer. The Contractor shdl aso providefacilitiesard
servicesfor them. The employer may modify thesaid List of Other Contradors etc., and shdl
notify the Contrador of anysuch modification.

9. Personnd

9.1. The Contractor shall employ the key pesonrel named in the Qualification Information, to
cary out the functions stated in the said information or other personnel appoved by the
Project Manayer. The Project Manager will approve any proposed replacement of key
personnd only if their relevantqualifications and dilitiesare substantialy equalto or better
thanthose of the personrd listed in the Qualification Information. If the Project Manager
asks the Contractor to remove a person who is a member of the Contractorés staff or work
force, stating the reasons, the Contractor shal ensure that the person leavesthe Site within
Seven dgs and tas no further connection with the Work in the Contract.

10. Works

10.1. The Contractor shall construct and ingtall the works in acordance with the
Spedficaions and Drawings. The Works may commenceon the Start Date and shdl be
caried outin accordance with the Program submitted by the Contractor, asupdated with the
approval of the ProjectManager, andcomplete themby the IntendedCompletion Date.

11. Safety and Temporary Works

11.1. The Contractor shal be resporsible for the design of temporary works. However
before erecting the same, he shall submit his designs induding specificaions and drawings
to the Project Manager and to any other relevant third parties for their approval. No
erection of temporary works shall be done until such approvals are obtained.

11.2. TheProject Manager Siapproval shdl not alter the Contractords responsibility for design
of the Temporary works and all drawings prepared by the Contrador for the exection
of the temporary or permanentworks, shall be subject to prior approval by the Roject
Manager before they canbe used. The Contractor shall be resporsible for the safety of all
activitieson the Site.
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12. Discoveries

12.1. Anything of historica or other interest or of significant value unexpectedly
discovered on Site shdl be the property of the Employer. The Contractor shdl natify the
Project Manayer of such discoveries and cary out the Project manayer dingtructions for
dedingwith them.

13. Work Program

13.1. Within the time stated in the appendix to Conditions of Contract, the Contrador shdl
submit to the Project Manager for approval a prog/am showing the gereral methods,
arrargemens, order, andtiming for al the activities in the Works. An update of the
program shdl be a program showing the actual progress achieved on eachadivity andthe
effect of the progress achieved on the timing of the remaining work, including any charges
to the sequence of the activities.

13.2. The Contractor shdl submit to the Project Manager for approval an updaed program
atintervals nolonger thanthe period stated in the Appendx to Conditions of Contract.

13.3. If the Contractor doesnot submit an updated program within this period, the Projed
Manaer may withhdd the amount stated in the said Apperdix from the next payment
cetificate and cortinue to withhdd thisamountuntil the next paymentafter the date on which
the overdue programhasbeen submitted.

13.4. The Project Manager Sapproval of the program shdl not ater the ContradorGs
obligations. The Contractor may revise the program andsubmit it to the Project Manager

again atany time. A revised programshdl show the eff ect of Variations and Compersation
Events.

14. Possession of Site
14.1. The Employer shall give possesson of al parts of the Site to the Contractor.  If
possesson of a pat is not given by the dae stated in the Apperdix to Conditions of
Contract, the Employer will be deaned to have delayed the start of the relevant adivities
andthiswill be Compersation Evert.
15. Accessto Site
15.1. The Contractor shall allow the Project manayer and any other person authorized by
the Project Manager, acess to the Site andto any gace where work in conrection with the
Contract isbeing carriedout or isintended to be carried ou.

16. Instructions

16.1. The Contractor shall carry outall instructions of the Project Manajer whicharein
acordancewith the Contract.
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17. Extension of Acceleration of Completion Date

17.1. The Roject manager shall extend the IntendedCompletion Date if a Compersation
Event occurs or a variation is issued which makes it impossible for completion to be
acheved by the IntendedCompletion Date withoutthe Contractor taking steps to ac& erate
the remaining work, which would cause the Contractor to incur additional cost The Project
Manager shall decidewhetherandby howmuchto extendtheIntendedCompletion Date with
21 days of the Cortractor asking the Project Maragerin writing for adecision uponthe dfect
of a Compersation Event or variation andsubmitting full supporting information. If the
Contractor hasfailedto give ealy warning ofa cawsedby such failure shall notbe corsidered
in assessing the new (exterded) Compl etion Date.

17.2. No bonudor ealy completion of the Works shall be paid to the Contractor by the
Employer

18. Management Medings

18.1. A Contractor manayement meding shdl be héd monthly andattended bythe Project
Manaer and the Contractor. Its business shall be to review the plansfor the remaining
Work andto deal with matters raisedin accordarce with the early warning procedure. The
Project manager shall record the minutesof manajement medings andprovide copiesof the
same to thaose atterding the meding andthe Employer. The responsibility of the parties for
adions to be taken shall be decided by the Project manager either at the manajement
meding orafterthemarnagementmeding andstated in writingto all who attended the meding.

19. Early Warning

19.1. The Contractor shdl warn the Project at the ealiest oppatunity of specific likely
future everts or circumstancesthat may adversely affect the quaity of the Work increase
the Contract Price ordelay the exeaution of the Works. The Project Manager may required
theContracor to provide anestimate of the expected dfect of thefuture eventor drcumstance
on the Contract Price and Completion Date. The estimate shal be provided by the
Contractor assoonas reasonably possible.

19.2. The Contractor shall cooperate with the Project Marager in making and corsidering
propcsas on how the effed of suchan eventor circumstancecanbe avoided or redwced by
anyoneinvolved in the Work andin carrying outany resulting instruction of the Projed
Manager.

20. Defects
20.1. The Roject Manager shall inspect the Contractor sivork andnatify the Contractor of
any ddects that are found. Suchinspection shal not affect the Contradorés responsibilities

The Project Manager may instruct the Contractor to seach for a defect andto uncover and
test anywork that the Project manager corsiders may have defects.
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20.2. Shoud the defect be found, the cost of uncovering and making good shdl be borne
by the Contractor. However, if thereis no ddectfound, the cat of uncovering andmaking
goodshdl betreaedas avariation and adledto the ContractPrice.

20.3. The ProgjectManager shal give natice to the Contrador of any defects before the end
of the Defect Liability Paiod, which begins a completion, andis defined in the Apperdix
to Conditions of contract. The Defects Liability Paiod shall be extendedfor aslong as
defectsremain to becorrected.

20.4. Every time natice of adeectis given,the Contrador shdl correct the notified defect
within the length of time spedfied by the Project Manager sinctice. If the Contractor has
not correded a defect within the time specifiedin the Project Manager shadtice, the Projed
Managerwill assessthecost of havingthedefect correctedby ather partiesandsuchcog shdl
betreatedasa variation and bededucted fromthe Contract Price.

21. Bills of Quantities

21.1. The Bills of Quantitiesshall contain items for the construction, ingtallation, testing
andcommissioning ofthework to bedone bythe Contractor. The Contractor will bepaid for
the quantity of the work doneat therate in the Bills of Quantitiesfor eachitem.

21.2. If the final quantity of the work done differs from the quantity in the Bills of
Quatrtitiesfor the particular itemby more than 25 percentandprovidedthe change exceels
1 percent of the Initial Contractor price, the Project Manayer shall adjust the rate to alow
for thecharge.

21.3. If requested by the Project Manager, the Contractor shall provide the Project manager
with adetailedcost breskdown of anyrate in the Bills of Quantities.

22. Variations
22.1. All variationsshall beincludedin updated programs producedby the Contractor.

22.2. The Contractor shall provide the Project Manager with a quotation for carrying out
the variations when requested to do so. The Project Manaer shall assess the quaation,
which shall be givenwithin seven days of therequest or within anylonger period asmay be
stated bythe Project Manajer and before the Variationis ordered.

22.3.  If theworkinthevariation correspondswith anitemdescriptionin the Bill s of Quartities
andif in the opinion of the Project Manager, the quartity of work is not above the limit
statedin Clause 21.2 or thetiming ofits execution doesnot cause thecost perunit of quartity
to charge, the rate in the Bills of Quartities shal be used to cdcuate the value of the
variation. If the cost per unit of quantity changes, or if the naure or timing of thework in
the variation doe not correspond with items in the Bills of Quantities, the qudation by the
contractor shall bein theform of newratesfor therelevantitems of work.
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22.4.  If theContractors quotationis unreasonable, the Project manayer may orderthevariation
and make a charge to the Contract Price,which shall be based on the Projed Manayerés own
forecast of the effeds of the variation on the Contractorés cost

22.5. If the Project Manager decidesthat the urgency ofvarying the work would preventa
guaation being given and considered without delaying the works, no quaation shdl be
given andhevariation shal betreated as a Compersation Event.

22.6. The Contractor shall not be ertitled to additional payment for cost that could have
been &oided bygiving ealy warning.

22.7. Whenthe Programis updated, the Contractor shall provide the Project Manayer with
an updtedcash flow forecast

23. Payment Certificates, Currency of Paymentsand Advance Payments

23.1. The Contractor shall submit to the Project Manager monthly apgications for payment
giving suffi cient details of the Work doneand materials on Site andthe amourts which the
Contractor considers himself to be entitlesto. The Project Manager shall checkthe monthly
apgication and certify theamountto be paid to the Contractor within 14 days. The value of
work exectied and payale shdl bedeermined bythe Project Manager.

23.2. Thevalue of work exectied shdl comprise the value of the quantitiesof theitemsin
the Bills of Quartities completed; materias delivered onsite, variations and compersation
everts. Such materials shall becane the goperty of the Employer oncethe Employer has
pad the Contrador for their value. Thereafter, theyshdl not be removed from site without
the Project Managerés instructionsexaept for use upontheworks.

23.3. Paymerts shall be adusted for deductions for retention. The Employer shall pay the
Contractor the amourts certified by the Project Manaer within 30days of the dae of issue
of eachcetificate. If the Employer makes a late paymernt, the Contractor shall be pad
simple interest on the late paynentin the next payment. Interest shall be cadcuated on the
basis of number of days ddayed at a rate three percentage points above the Certral Bank of
Kenyals average rate for base lending prevailing as of the first day the payment becames
overdue.

23.4. If anamount certifiedisincreasedin alater certificate of a result of anaward by an
Arbitrator, the Contractor shdl be paid interest upon the delayed payment asset outin this
clause. Interest shal be caculated from the dae upon which the increased amount would
have beencertifiedin the absernce of dispute.

23.5. Items of the works for which no rate or price has been enteredin will not be paid for
by the Employer andshall bedeemned coveredby other rates andpricesin the Contract.

23.6. The Contract Price shall be stated in Kenya Shillings. All paymerts to the contractor
shdl be madein Kenya Shillings and foreign currency in the propation indicated in the
tender, or agreed prior to the execution of the Contract Agreamnentandindicated therein.
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23.7. Therate of excharge for the calculation of the anount of foreign currency pgment

shdl be the rate of exdhange indicaed in the Appendix to Conditions of Contrad. If the
contractor indicaed foreign curercies for payment other than the arrendes of the
courtriesof origin of related goodsandservices. The Employer reservestheright to paythe
equvalent atthetime pf paymentin the curercies ofthe countries of such goodsandservices.

23.8. The Employer andthe Project manager shal be natified promptly by the Contractor

of an chamgesin the expected foreign currency requiremerts of the Contractor during the
exealtion of the works asindicated in the Sctedule of Foreign Currency Reguremerts and
the foreign andlocal currency pations of the baance of the Contract Price shall then be
amended by areement beween Employer and the Cortractor in order to refled
appopriately suchcharges.

23.9. In theeventthat anadvance paymentis granted,thefollowing shdl apply:-

a) On signaure of the Contrad, the Contractor shdl at his request, and
without furnishing proof of expenditure, be entitledto anadvarnce of 10%
(ten percent) of the origind amount of the contrad. The advanceshall
not be subject to retention money.

b) No advancepayment may be made before the Contractor has submitted
proof of the establishment of deposit or a diredly liade guaantee
satisfactory to the Employer in the amount of the advancepayment. The
guarartee shall bein the sane currencyastheadvance.

¢) Reimbursementof thelump sumadvanceshdl bemadeby dedudionsfrom
the Interim paymerts andwhere applicable fromthe balanceowingto the
contractor. Reimbursement shall begin when the amount of thesums due
underthe Cortract reaches 2% of the aiginal amount ofthe corract. It
shdl have been capleted by the time 80% of this amountis reached.

23.10. Theamountto berepaid byway of successive dedictionsshall be calculated by

meansof the formula:

R = AXEi XM
8071 20
Where:
R = theamountto bereimbursed
A = theamountof theadvance which hasbeen
grarted
Xt = theamountof proposed amulative
paymens asa percentage of the original
amountof the Contract. Thiswill exoeed
20% but not exceed80%.
X = theamountof theprevious

cumulative paymerts asa

percentage of the original

amountof theContract. This

figure will be below 80% but

notless than20%.

d) With eechreimbursementthe counterpart of thediredly liade guarantee
may bereduwed acordingly.
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24. Compensation Events

24.1.

Thefollowingissuesshall corstitute Compersation Everts.

a)

b)

c)

d)

e)

f)

9

h)

)

K)

The Employer doesnot give aceess to a pat of the site by the Site
Possssion Date statedin the Apperdix to Conditionsof Contract.

The Employer modifi esthe List of Other Contractors, €tc., in a way that
affedsthe Work of the Contractor under the Contract.

The Project Manager orders a delay or does not issue drawings,
specificationsor instructions requiredfor execution of theworks ontime.

The Project Manager ingtructs the contractor to uncover or to carry out
addtional tests uponthework, whichis thenfoundto have no ddects.

The Project Manager unreasonably doesnot approve a subcantractto be
let.

Groundconditions are subgantial y more3 adverse than coud reasonadly
have beenassume ed before isauance of the Letter of Acceptance from
the information issued to tencerers (including the site investigation
reports), from information avail able puldicly andfrom a visua inspection
of the site.

The Project Managger gives aninstruction for dedling with an unforeseen
condtion, ausedby the Employer or addtiona works requiredfor saf ety
or otherreasons.

Other contractors, pulic authorities, utilities, or the Employer doesnot
work within the dates and other constraints stated in the Contract, and
theycauwse delay or extra cost to the Contractor.

The effects on the Contractor of anyof the Employer siisks.

The Project Manager unreaonably ddays issuing a Certificate of
Completion.

Othercompersation everts describedin the Contract or determined by
the Projectmanager shall apply
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24.2. If a compersation event would caise additional cost or would prevent the work being
completed before the Intended Completion Date, the Contract Price shall be increased
andor the IntendedCompletion Date shdl be extended. The Project Manaer shall dedde
whether and by how much the Contract Price shall be increased and whether and by how
muchthe IntendedCompletion Date shall beextenced.

24.3. As soon asnformation demonstrating the effect of each compersation eventupon the
Contractorésforecast cost hasbeenprovidedby the Contract, it shall beassessedby the Roject
Manager, andthe ContractPrice shall be adjusted acordingly.

24.4. If the Contractorés forecast is deamed unreasonable, the Project Manager shall adust
the Contract Price based onthe Project Manager®s own forecast. The Project Manager wil |
asume that the Contractor wil | reactcompetently andpromptly to the evert.

24.5. The Contractor shall not be ertitledto compersation to the extentthat the Employerés
interestsare adversely affeded by the Contractor nothavinggivenealy warning ornot having
co-opaatedwith the Project Manayer.

24.6. Prices shdl be adjusted for fluctuations in the cost of inputs only if providedfor in
the Appendx to Conditionsof Contract.

24.7. The Contractor shall give written notice to the Project Manager of his intertion to
make a claim within thirty days after the eventgiving rise to the claim hasfirst arisen. The
claim shdl be submittedwithin thirty days thereafter.

24.8. Provided aways that should the event giving rise to the claim of cortinuing effed,
theContractor shall submit aninterim daimwithinthesaid thirty daysand afina claimwithin
thirty days of theend of theevent givingriseto theclaim.

25. Price Adjustment

25.1. The Project Manager shall adjust the Contract Price if taxes, duties and other levies
are charged between the date 30 days before the submission of tenders for the Contract ard
the date of Completion. The adjustmentshall be the change in the amount of tax payalde by
the Contrador.

25.2. The Contract Price shall be deemedto be based on excharge rates current at the dae
of tender submission in calculating the cost to the Contractor of materials to be specifically
imported (by expess provision in the Contract Bills of Quartities or Specifications) for
permanentincorporation in the Works.

25.3. Unless otherwise statedin the Contract, if anytime during the period of the Contract
exchame ratesshall bevariedandthis shal aff ect the cost to the Contractor of such materials,
then the Project Manager shall assss the netdifferencein the cog of such materias. Any
amountfromtime to time so assessd shdl be addedto or deducted from the ContractPrice,
asthe case may be.
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25.4, Unless otherwise statedin the Contract, the Contract Price shal be deemedto have
beencalculatedin the mamer set out below and in sub-clauses25.4 and 25.5andshdl be
subject to adustmentin the everts specifiedthereurder;

i)

i

The pice corainedin the Contract Bills of Quantitiesshdl be deenedto
be based upon the rates of wagesand other emolumens and expersesas
determined bythe Joint Building Coundl of Kerya (J.B.C.) andsetout in
the schedule of basic ratesissued 30 days before the date for submission
of tenders. A copy ofthe schedile used by the Contrador in his gicing
shdl beattachedin the Appendx to Conditions of Contract.

Upon J.B.C. determining that any of the said rates of wages or other
emolumerts and experses ae increased or decreased, then the Contract
Price shall beincreasedor deaeasedby theamountassessed by the Roject
Managyer baseduponthe difference, expessel asapercentage, between the
rate set outin the schedule of basic ratedissued 30 days bédore the date for
submission or tenders andthe rate pullished by the J.B.C. and apdied to
the quartum of labour incorporated within the amount of work
remaining to be exeauted at the date of publication of suchincrease or
decrease.

No adjustment shdl be madein respect of changesin the rates of wages
and other emolumerts and experses which ocarr after the date of
Completion except during such other period as may be grarted as an
extension of time underclause 17.00f these Conditions.

25.5. Theprice contained in the Contract Bills of Quartitiesshall be deemedto bebased upon
the basic prices of materials to be permanertly incarporated in the works as déermined
by the J.B.C. and set out in the schedule of basic ratesissued 30 days bdore the dde for
submission ofterders. A copy of the schedule used by the Contractor in his pricing shdl be
attachedin the Appendx to Conditions of Contract.

25.6. Upon the J.B.C. determining that any of the said basic prices are incressed or
deaeasedthenthe Contract Priceshall beincreased or deaeasedby theamountto be sssessed
by the Roject Manager based uponthe dfference bewveenthe piceset outinthe schedile of
basic ratesissued 30 days before the date for submission of terders and therate published by
the J.B.C. and apfied to the quartum of the relevant materials which have not beentaken
into account in arriving at the amount of any interim certificate under clause 23 of these
Conditionsissuedbefore the date of publication of suchincrease or decrease.

25.7. No adjustmentshall be madein respect of chargesin basic pricesof materials which
occurafter the date for Completion except during such other period asmay be grarted as an
extension of time underclause 17.00f these Conditions.

25.8. Theprovisions of sub-clause 25.1to 25.2herein shal not apply in respectof any
materiasincludedin the schedue of basic rate.
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26. Retention

26.1. The Employer shall retain from the payment due to the Contractor the proportion
stated in the Appendx to Condtions of Contract until Completion of the whole of the
works. On Completion of the whde of the works, half the total amount retained shall be
repaid to the Contractor and the remaining haf when the Defects Liability Paiod has
passed and the Project manajer has cetified that al defects natified to the Contractor
before theend ofthis period have beencorrected.

27. Liquidate Damages

27.1. The Contractor shall payliquidated danagesto the Employer at the rate stated in the
Appendx to Conditions of Contract for each day that the actua Completion Date is later
thanthe IntendedCompletion Date. The Employer may deductliquidated camages from
payments due to the Contractor.  Payment of liquidated damages shdl not alter the
Contractorés liabilities.

27.2. If the IntendedCompletion Date is extendedafter li quidated damageshave beenpaid,
the ProjectManager shall correct any overpayment of liquidated danagesby the Contrador
by adusting the next payment certificate. The Contractor shal be paid interest on the
overpaymert, calculated from the dae of payment to the date of repaymert, at the rate
specifiedin Clause 23.30.

28. Secuities

28.1. The PerformanceSecurity shdl be providedto the Employer not later than the date
specified in the Letter of Accepgance andshdl beissuedin an amount and form andby a
reputable bank acceptable to the Employer, and denominaed in Kerya shillings. The
Peformance Security shall be valid until a date 30 days beyond the dae of issue of the
Certificate of Completion.

29. Dayworks

29.1. If apdicale, the Dayworks rates in the Contradorés tender shall be used for small
addtional amourts of work only whenthe Project Manager hasgivenwritten instrudiionsin
advancefor additional work to bepaid for in that way.

29.2. All work to bepaid for as Dayworks shdl be rearded by the Contractor on Forms
appoved by the Project Manayer. Eachcompletedform shdl be verified andsignedby the
Project manayer within two days of thework being done.

29.3. TheContractor shall be paid for Dayworks subject to obtaining signed Dayworks
forms.

30. Liability and Insurance

30.1. Fromthe Start Date until the Defects Correction Certificae hasbeenissued,the
following are the Employer g¥isks:

a) Therisk of personal injury, deah or loss of or damage to property
(excludingtheworks, plant, materials and euipmert), which are dueto;

)] use or occupation of the site by theworks or for the purpase
of the works, whichistheunavoidalde result of theworks, or

i) negligence breach of statutory duty or interferencewith any
legal right by the Employer or by any person enployed byor
contractedto him exceptthe Contractor.
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b) Therisk of damage to the works, plant, materials, and equpmentto the
extent thatit is due to afault of the Employer or in Employerés design, or
due to war or radoactive contamindion directly afeding the place
where theworks are beéng exeated.

30.2. From the Completion Date urtil the Defects Correction Certificate has beenissued,
therisk of loss of or damage to the works, plant, and materials is the Employer Srisk exaept
loss or damage dueto;

a) addectwhich existed onor before the Completion Date.

b) An eventoccurring before the Completion Date, which wasnot itself the
Employer Siisk.

¢) Theactivities of the Contractor onthe Site after the Completion Date.

30.3. From the Start Date until the Defects Corredion Certifi cate has beenissued,the risks
of personal injury, death and loss of or damage to propety (including, without limitation,
the works, plant, materials, andequpmert) which are not Employer sisk are contrador 5

risks.
The Contractor shall provide, in the joint names of the Employer and the
Contractor, insurance cover from the Start Date to the end of the Defeds
Liability Peiod, in the amounts stated in the Appendx to Condtions of
Contract for the following everts;
a) loss of or damage to the works, plant and materials;
b) lossof or damage to Equipment;
c) loss of or damage to property (except the works, plant materials, and
equpmen) in conrectionwith the Contract, and

d) Peasonalinjury or death.

30.4. Pdicies and cetificates for insurance shall be ddivered by the Contrador to the

Project Manayerfor the Roject Manayerés approval beforethe Start Date.  All such insurance
shall providefor compersation requiredto redify theloss or damage incured.

30.5. If the Contrador doesnot provide anyof the padliciesand certificatesrequired,the
Employer may eff ecttheinsurance which the Contractor should have providedand recover

the premiums from payments otherwise dueto the Contractor or, if no paymentis due,the
paymentof the premiums shdl beadebt due.
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30.6. Alterations to the terms of insuranceshall not be madewithout the approval of the
Project Manager. Both partiesshall comply with anycondtions of insurancepdicies.

31. Completion and Taking over

31.1. Upon deciding that the works are complete, the Contrador shall issue a written
request to the Project Manager to issue a Certificate of Completion of the works.  The
Employer shdl take overthesite andhe works within seven(7) days of the Projed manager
issuing a Certifi cate of Completion.

32. Final Account

32.1. The Contractor shall issue the Project Manaer with a detailed account of the total
amountthat the Contractor corsiders payable to him by the Employer under Contract before
the endof the Defects Liability Period. The Project Manaer shall issue aDefects Liability
Certificate and certify any fina payment thatis dueto the Contrador within 30 days of
receiving the Contradorés account if it is correctandcomplete.

32.2. If it is nat, the Project Manager shdl issue within 30 dg/s a schedue that states the
scope of the corrections or additions that are neaessry. |If the final acount is still
unsatisfactory after it has beenresubmitted, the Projed Manager shall decide on the amount
payalde to the Contractor and issuea Payment Certificate.

32.3. The Employer shall paythe Contractor the amount due in the Final certifi cate within
60 dys.

33. Termination

33.1. The Employer or the Contrador may terminate the Contract if the other party causes
a fundamental breach ofthe Contract. These fundamental breaches of Contract shdl
include,but shall not be limitedto, thefollowing;

a) The Contractor stops work for 30 days when no stoppage of work is
shown on the current program and the stoppage hasnot been authorized
by the Project Manayer.

b) TheProject Manager instructs the Contractor to delay the progress of the
works, andthe instruction is not withdrawn within 30days.

c) The Contractor is declared barkrupt or goesinto liquidation other than
for arecorstruction or amalgamation.

d) A paymentcertified by the Project Manager is not paid by the Employer
to the Contractor within 30 days (for Interim Certificate) or 60 days (for
Final Certificate) of issue.

e) The Project Manager gives natice that failure to carect a paticular
defect is a fundamenta breach ofContract and the Contractor fails to
correct it within a reasonable peiod of time determined by the Project
Manayer.
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f) TheContractor does not maintain a security, which isrequred.

33.2. Wheneither party to the contract givesnatice of Contractto the ProjectManager for
a cause other thanthose listed urder Clause 33.1 dove, the Project Manager shdl decide
whether the breech is fundamental or not.

33.3. Notwithstanding the albove, the Employer may terminae the Contract for
corvenience.
33.4. If the Contractor is terminated, the contractor shall stop work immedately, make the

site safe andseaure, and leave the site assoonas reasonally possible.

33.5. The Project Manager shal immedately theredter arrange for a meding for the
purpose of taking record of the works exected and materials, goods, equipment and
temporary buildings on site.

34. Payment Upon Termination
34.1. If the Contract is terminaed becawse of a fundanenal breach of Contract by the
Contractor, the Roject Manager shall issue a certifi cate for the value of the work doneand
materials ordered and dBvered to site up to the isale of the certificate. Additiond
liquidated danagesshdl not apply. If the total amount due to the Employer exceals any
paymentdueto the Contrador, thediff erence shall beadebtpayald e by the contractor.

34.2. If the cortract is terminaed for the Employer Hcorvenience or becawse of a
fundamertal breach of contract by the Employer, the Project Manager shell issue a
cetificate for the value of the work done,materias ordered, the reasonable ccst of removal
of equipmernt, repariation of the Contractor& personnel employed solely on the works, and
the Contradorés costs of protecting andsecuring theworks.

34.3. The Employer may employ and pay other persons to cary out and complete the
works andto rectify and afects and may ener upon the works and se all materials on the
site, plant, equipmentandtemporary works.

34.4. The cortractor shall, during the exeattion or after the completion of the works under
this clause remove from the site asandwhenrequired, within such reasonable time asthe
Project Manager may in writing spedfy, any temporary bulding, plant, machnery,
appiances, goodsor materials belonging to or hired by him, andin defaut the Employer
may (without being responsible for anyloss or damage)remove andsell any such propety
of the Contractor, hold theproceedsless al costsincurredto the credit of the Contractor.

34.5. Until after completion ofthe works under this clause the Employer shall not be bound
by any other provision of this Contract to make any payment to the Contractor, but upon
such completion as aforesaid andthe verification within a reasonalde time of the accants
therefore the Project Marager shdl certify the amount of expensesproperly incuredby the
Employer and, if such anount added to the money pad to the Contractor before such
determination exceals the total amountwhich would have beenpayalde on due completion
in accordancewith this Contract the difference shall be a debt payale to the Employer by
theContract; andif thesad amountadded to thesad money bdessthanthe said total anourt,
thedifference shal be a debtpayale by the Employer to the Contractor.
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35. Release from Peformance

35.1. If the Contractisfrustrated by the outbreak of war or by any aherevententirely outside
the control of either the Employer or the Contrador, the Project Manager shall certify
that the Contract has beenfrustrated. The Contractor shall make the site safe and stop
work asquickly aspossible afterrecevingthis certificate andshall bepadfor al work caried
out beforerecavingit.

36. Corrupt giftsand Payment of Commission

36.1. The Contractor shal nat;

a) Offer or give or agreeto give to anypersonin the service of the Employer anygift or
corsideration of anykind asaninducementor reward for doing orforbearingto do or
for having doneor forbarne to do anyactin relation to the obtaining or exeaution of
this or any other Contract for the Employer or for showing or forbearing to show
favour or disfavour to any person in relation to this or any other contract for the
Employer.

b) Enter into this or any dher contract with the Employer in conrection with which
commission has been pad or agreedto be pad by him or on his behdf or to his
knowledge, unless before the Contract is made particulars of any such commission
andof the terms and corditions of any areamentfor the paymentthereof have beer
disclosedin writing to the Employer.

36.2. Any breachof this Condition by the Contrador or by anyone employed by his or

adingon his berdlf (whether with or without the knowledge of the Contractor) shdl be an
offence under the provisions of the Public Procurement Regulations issued under the
Excheaquer and Audit Act Cap 4120f the Laws of Kerya.

37. Sdtlement of Disputes
37.1. Incaseany dsputeor differenceshall arise between the Employer or the Project Manayer

on his behelf and the Contractor, either during the progress or after the completion or
termination oftheworks, such dispute shal be rotifiedin writing byeither party to the aher
with a request to submit it to arbitration and to concur in the appintment of an Arbitrator
within thirty days of the natice. The dispute shal be referred to the arbitration andfinal
decision of a person to beagreed letweenthe parties. Failing ayreement to concur in the
appantment of an Arbitrator, the Arbitrator shdl be apminted by the Charman or Vice
Chairman ofanyof the foll owing professional institutions;

() Architectural Association of Kerya

(i) Institute of Quartity Surveyors of Kernya

(iii)  Assdationof Consulting Enginees of Kenya

(iv) Chartered Institute of Arbitrators (Kenya Branch)
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(v) Institute of Enginees of Kenya

37.2. On therequest of theapgying party, theingtitution written to first by theaggrieved
paty shall take precedenceover all otherinstitutions.

37.3. The arbitration may be on the corstruction of this Contract or on any matter or thing
of whatsoever naure arising haeundr or in conrection therewith, including aly matter or
thing left by this Contract to the discretion ofthe Project Manager, or the withholding by the
Project Manager of any rtifi cate to which the Contractor may daim to be ertitled to or the
measurement and valuation referred to in clause 23.0 ofthese conditions, or the rights ard
liabilities of the partiessubsequent to the terminaion of Contract.

37.4. Provided that no arbitration proceedngs shdl be commenced on anyispute or
difference where notice ofa dispute or difference las notbeengiven by the aplying paty
within ninety days of the occurence or discovery of the matter or issue giving rise to the
dispute.

37.5. Notwithstanding theissue of a natice asstated above, the arbitration of sucha dispute
or difference shall not commenceunless an attempt hasin the first instance been made by
the partiesto settle such dispute or differenceamicably with or without the assistance of
third parties. Proof of such attempt shall berequired.

37.6. Notwithstanding arything stated herein the following matters may bereferred to
arbitration before the gactical completion of the works or abamonment of the works or
termination of the Contract by either part:

a. The apmintment of a replacanent Project Manager upon the said person
ceaingto act.

b. Whether or not the issuue of an ingtruction by the Project Manayer is
empowered bythese Condtions.

c. Wheher or not a certificate has been improperly withheld or is not in
acordance with these Conditions.

d. Anydispute or difference arisingin respectof war risks or war damage.

37.7. All other matter shall only be referredto arbitration dter the completion or alleged
completion of the works or termination or alleged terminaion of the Contrad, urless the
Employer andthe Contractor agreeotherwise in writing.

37.8. The Arbitrator shall, without prejudiceto the geneality of his powers, have powersto
direct such measuremerts, computations, tests or valuations as may in hs opinion be
dedsion, requirement or ndice and to determine al matters in dispute which shall be
submittedto him in the same mannerasif no such certificate, opinion, decision requirement
or notice hadbeengiven.

37.9. Theaward of such Arbitrator shall befinal andbinding uponthe parties.
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APPENDIX TO CONDITIONS OF CONTRACT

THE EMPLOYERIS

Name: COUNTY GOVERNEMNT OF KI RINYAGA
Address. P. O BOX 24-010300KERUGOYA

Name of Authorized Representative: CHIEF OFFICER
Teephone: +254(020)-2723255

Facsimile: +254(020) 2714806

TheProject Manaeris

Name: WORKS ECRETARY, STAT E DEPARTMENT OF PUBLIC WORKS.
Address. P. O BOX 30743NAIROBI.

Telephone: 0202723101

Facsimile: 2716737

Thename (andidentification number) of the Contract is PROPOSED CONSTRUCTION OF A
COMPLEX AT KERUGOYA COUNTY HOSPITAL IN KERUGOYA TOWN

W.P.ITEM NO. D108CE/KYA 1801 - JOB NO. 10393A

TheWorks corsist of SUPPLY, DELIVERY, INSTALLAT ION, TESTING AND
COMMISYONING OF MEDICAL GASESPLANT SAND PIPING SYSTEM
INSTALLAT ION WORKS

The Start Date shall be AGREEDWITH THE PROJECT MANAGER.

The IntendedCompl etion Date for thewhol e of theWorks shall be
€ ééééé. WEEKSFROM DATE OF POSESSON.

Thefollowing documents aso form part of the Contract:
ASLISTED IN CLAU SE2.30F CONDITIONSOF CONTRACT.

The Contractor shall submit arevisedprogramfor theWorks within 7 days of delivery of
theLetter of Acceparce.

The Site Possession Date shdl be AGREED WITH THE PROJECT MANAGER.
The Siteislocated Kerugoya Courty Hospital Compound Kirinyaga Courty
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TheDefects Liakility periodisé € é 66 é Months.
Amountof Tender Security isKshs 1,200000.00
Thefollowing events shdl be Compersation BEverts:

1. ASLISTEDIN CLAUSE24 OF THE CONDITIONS OF CONTRACT.

2. DELAY ED PAYMENTS WILL BE COMPENSATED FOR INTERESTAND TIME

Theperiod betweenProgram upddesis 7 days.

Theamountto bewithheld for late submission of an updated Programis WHOLE CERTIFICATE
Theperiod of honouring certificate is 30 days.

Theproportion of payments retainedis 10% percent.

TheLimit of Retertionis 5% percent.

ThePrice AdjustmentClause SHAL L NOT apply

Theliguidaed damagesfor the Sub-cortract Works is Kshs. 50,00000 (perweekor part thereof)

ThePeaformanceSeaurity shdl befor thefoll owing minimum amourts equivalent asa percentage of
the ContractPrice------5% percent(%)

Therate of excharge for cdculation of foreign curency paymentsis NOT APPLICABLE

AdvancePaymentSHAL L NOT BE granted.
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SECTION B

Il . SUB-CONTRACT AGREEMENT (KABCEC)
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AGREEMENT AND CONDITIONS
OF SUB-CONTRACT FOR
BUILDING WORKS

Publishedoy:

The Kenya Association of Building and
Civil EngineeringContractors

with the sanction of: - ‘

The Joint Building Council, Kenya

and

The Architectural Association of Kenya

June 2002Edition
© The copyright in this documentis vestedin
the Kenya Associationof Building and Civil Engineering
‘ Contractors.
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ORIGIN AL COUNT ERPART

Embossed stamp embossed ssamp
AGREEMENT
1.1 Thisagreamentismacconé é é ¢ 6 é é e e éééecééeécéé

1.2

1.3

1.4

(hereénatter cdled 0 He Sib-Contradord df the other part:

SUPPLEMENTAL to an agreement(herénatfter refered to asthe héntain contrad ¢ )

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

€éécéécécécéecécéeeeceeéeceeecece
(herenatfter cdled hé Employerd df the one part and the Contrador of the other pait based on
the Agreement and Conditions of Contrad for Building Works, published by the Joint Building
Council, Kenyaé é .

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

contrad works.

And whereathe SuContrador has supplied the Contrador with a priced
copy of the hills of quaitities hereénafter refered to as 0 he sub-contrador billsd), where
aoplicable, which together with the drawings

eeeeeeeeeceeeeeeeeeeeeceeeeeeeeee.

.(herénafter referied to as dthe sub-contrad drawings), the spedficaions and the conditions of
sub-contrad have been signed by or on behdf of the partiesthereo.

And wherea the Stb-Contrador has had reaoreble opportunity of inspeding the main contrad

or acopy thereof except the deailed prices of the Contrador included in the bills of quantities or
schedde of rates.
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1.6

1.7

1.8

1.9

1.10

111

1.12

1.13

And wherea the Archited, with the gpprova of the Employer, has nominated the Sib-
Contrador to carly out the worksdescribed at clause 1.3herén:

NOWIT ISHEREBY AGREED ASFOLL OWS

For the considerdion heren stated the Stb-Contractor shdl upon and subjed to the conditions
annexed herdo cary out and complete the sub-contrad works shown upon the sub-contrad
dravingsand described by or refered to in the sub-contrad hills, spedficaions and in the sad
conditions.

The Contrador shdl pay the Sub-Contrador the sum of the Kshs (in

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

€EééeeéécééecéeééeKhxtéeeé. éédecééeé)
(herenatfter refered to as Othe sub-contrador priced Jor such sum as shel bemme payable
hereénatfter at the timesand in manner spedfied in the said conditions

Theterm 6 whited & @ntity Suveyordand &ngineeb where gpplicable, shdl refe to the persans
gppointed by the Employe to

Administer the sub-contrad in acordance with the main contrad agreement. Where gppliceble,
refereaceto the Archited shdl be deemed to include reference to the Engineer

In the even of the neal to appoint areplacenent Archited, Quantity Suveyor, Enginea or other
speddigt (whether named in this agreament or not) the Employe shell make such gppointment
as soon as pradicéble after the neal for such gppantment alises and shdl communicae the
gppointment to the Sb-Contrador through the Contrad.

Where the sub-contrad does not incorporate hills of quantities, the tem osub-contrad billsd and
Obills of quantitiesd hevever appeaing shell be deaned deleted and replacd with the tem
oschedue of ratesd as appliceble.

The temsdefined in clawse 1.0 of the main contract shdl have the same meaning in this sub-
contrad asthat assgned to them theren.

ASWITNESSthe hands of the said patties;

Sgned by the said

,,,,,,,,,,,,,,,,,,,,,,
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4.0

CONDITI ONSOF SUB-CONTRACT

GENER AL OBLIGATIONSOF THE CONTRACTOR

The Contrador shl:

21

2.2

2.3

Timeoudy obtain from the Archited on behdf of the Stb-Contrador dl dravings, necessty
details, instrudtions and other information requred by the Stb-Contrador for the proper carryng
out of the sub-contrad works.

Provide al such fadlities and atend upon the Sitb-Contrador as requred and as provided in the
spedfications, bills of quantities and these conditionsto the extent compatible with the provisions
of the mein contrad

Obseive, perform and comply with dl the provisons of the main contrad and of this sub-
contrad on the part of the Contrador to be observed performed and complied with to ensure
satisfadory completion of the sub-contrad works.

GENER AL OBLIGATIONSOF THE SUB-CONTRACTOR

3.1

3.2

3.3

3.4

The Swb-Contrador shdl be deemed to have notice of al the provisons of the main contrad
except the ddailed prices of the Contrador included in the bills of quantities or in the schedde of
rates.

The Swb-Contrador shdl carly out and complete the sub-contrad worksin acordance with this
sub-contrad and in dl respedsto the reaonable satisfadion of the Contrador and of the Archited
and in conformity with al reasoreble diredions and requrements of the Contrador regulaingthe
due carryng out of the contrad works.

The Swb-Contrador shdl obsewve, perform and comply with al the provisions of the man
contad on the part of the Stb-Contrador to be obseved performed and complied with so far as
they relate and gpply to the sub-contrad works or any portion thereof and are not inconsistent
with the expresgons of this sub-contrad asif al the samewere set out heren.

Without prgudiceto the generdity of the foregoing requrements, the Stb-Contrador shel espedaly

obsewve perform and comply with the provisions of clawses 9.0,18.0,19.022.0,30.0,
31.0.34.0and 36.00f the mein contrad as they apply to the sub-contrad works

SUB-CONT RACT DOCUMENTS

4.1

4.2

4.3

The sub-contrad documentsfor use in the carryng out of the sub-contrad works shel be:-
4.1.1 Theagreement and these conditions

4.1.2 Thesub-contrad dravingsaslisted in the agreement

4.1.3 Thesub-contrad hill of quantitiesor schedue of ratesas gpplicable

4.1.4 Thespedficaionsas separdely supplied or as contained in the sub-contrad bills.

Upon the execuion of the sub-contrad, the Contrador shdl register the agreament with the
relevant statutory authority and pay al fees, charges, taxes, dutiesand dl cogs arising therefoom.

The manner of supplying contrad documents, their custody, display on dte and ther

intempretation in the event of discregpancies shell be as provided in the main contrad in respect of
the main contrad documentswith the necessary amendments mace to refe to the sub-contrad.
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50 GENERAL LIABILITYOF THE SUB-CONTRACTOR

51

5.2

The Sib-Contrador shal be ligble for and shdll indemnify the Contrador againg and from:

5.1.1 Any bread, non-obsevance or non-performance by the Stb-Contrador, his servants or
agents of any of the said provisonsof the nein contrad and of this sub-contrad.

5.1.2 Any ad or omission of the Sub-Contrador, his sevants or agents which involve the
Contrador in any liability to the Employer under the main contrad

5.1.3 Anyclam, damage, loss or expense due to or resulting from any negligence or bread of
duty on the part of the Sitb-Contrador, his servants or agents.

5.1.4  Any loss or damageresulting from any clam unde any statute or common law by an
employee of the Sub-Contrador in resped of persord injury or dedh alising out of or
in the course of his employment.

Provided that nothing contained in this sub-contrad shdl impose any liability on the Sitb- Contrador

in resped of any negligence or bread of duty on the partt of the Employer, the Contrador, other
sub-contradors or their respedive servants or agents nor crede any privity of contrad between
the Swb-Contrador and the Employeror any other sub-contrador.

6.0 IN SURAN CE AGAIN ST INJURY TO PERSONS AND PROPERTY

6.1

6.2

6.3

6.4

6.5

6.6

Without prejudice to his liability to indemnify the Contrador under clawse 5.0 above, the Sib-
Contrador shdl maintain:-

6.1.1 Sud insurances as are necassxy to cover the liability of the Swb-Contrador in resped
of injury or damageto propetty including damageto the works arising out of or in the
course of or by reasm of the carrying out of the sub-contrad works except for liability
againg the contingencies spedfied a clawse 6.3heren.

6.1.2 The insurances requred under sub clawse 6.1.1and 6.1.2above shdl be placal with
inaureis gpproved by the Contrador and the Archited.

Notwithganding the provisons of clawse 23.00f these conditions the Contrador shel not be
obliged to make paymentsto the Stb-Contrador before the sad palicies have been provided

Where clawse 13.00f the main contrad applies, the sub-contrad works, including materias and
goods of the sub-Contrador ddiveral to the works, shdl as regards loss or damage by the
contingencies stated a clawse 13.0theran, namdly, fire, eathqudke, fire following eathquake,
lightning, exploson, storm, tempest, flood, burgting or overflowing of weter tanks, gppardus or
pipes, arcrat and other aerd devices or atticles dropped there from, riot and civil commotion,
be a the sole risk of the contrador. The Contrador shal cover his liability for the works by
proculinginaurancesasrequred in the sad clause.

Where clawse 14.0 or 15.0 or the main contrad applies, the sub-contrad works, including
materias and goods of the Sib-Contrador ddiveral to the works shdl, as regardsloss or danage
by the contingencies stated therein be @ the sde risk of the Employer. The Employer shdll cover
his ligbility for the worksby proculing insurances asreqred in the said clause.

The Swb-Contrador shal obsewve and comply with the conditions contained in the policy or
policies of insurance of the Contrador or of the Employer, as the case may be, as regards loss or
damagewhich may be caised by the stated contingencies. For this purpose, the Contrador or the
Employer asthe case may be, shdl avail the said policiesto the Stb-Contrador for his perusal.

If any loss or damageaffeding the sub-contract worksor any part thereof or any
unfixed goods or maeridsis occaioned by any one or more of the said contingencies, then,

6.6.1 The occurrence of such loss or damagestdll be disregardel in computing any amounts
pay®leto the Sib-Contrador under the sub-contrad, and

6.6.2 The Swb-Contrador shdl, with due diligence, restore the work damaged replae or
repar any unfixed materids or goods which have been destroyed or damaged remove and
dispose of any debris and procea with the carryng out and completion of the sub-contrad
works.
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7.0

8.0

8.1

8.2

9.0

9.1

9.2

1Q0

6.6.3  Therestoration of work damaged the replacenent and repair of unfixed materials and goods and
the remova of debris shell be deened to be a variation required by the Archited. Sud work shdl
be paid for in acordance with clause 30.0of the main contrad.

PERFORMAN CE BOND

Before commencing the works, the Sub-Contrador shall provide one surety who must be an established
bank or insurance company to the gpprova of the Contracor and who will be bound to the Contrador in
the sum equvaent to ten per cent (10%) of the sub-contrad price for the due performance of the sub-
contrad until the cetified dae of pradicd completion. Notwithstanding the provisons of clawse 230 of
these conditions, no payments shell be mace to the Stb-Contrador before the said bond is provided

POSESISON OF STE AND COMME NCEMENT OF WORKS

Within the period stated in the gppendix to these conditions, the Contrador shell give possesson of the
dte works to the Sib-Contractor and such acces as may be necessly to enable the Sub-Contrador to
commence and precee with the sub-contrad worksin acordance with the sub-contrad.

On or before the dae for commencament of works stated in the gppendix to these conditions, the Sub-
Contrador shadl commence the carying out of the sub-contrad works and shel proceel regulady and
diligently with the same in ac@rdance with the sub-contrad programme, the main contract programme
and or with the progress of the main contrad works and complete on or before the dae stated in the
gppendix to these conditions as the dae for pradicd completion or within any extended time granted
unde clawse 25.00f these conditions

ARCHITECT®&IN STRUCTI ONS

The Sib-Contrador shdl forthwith comply with dl the hstrucionsissued to him by the
Archited, either diredly or throughthe Contrador, inregard to any matter in resped of which the Archited
is expressy empowered by the mein contract conditionsto issue ingrudions.

The manner of complying with or queryng the valdity of an Archited @hgrucion shdl be as provided in
clawse 22.00f the main contract. The Stb-Contrador shal not be obliged to carly our ingrudions not
issied in the manner provided theran.

VARIATIONS

10.1 Thetem 0 aniaiondshdl have he neaiing assgned to it a clawse 30.00f the main contrad.

10.2 The vdudaion of vaiiaions shdl be mace by the Quantity Qurveyor in acordance withsub-clawse 30.6of

the main contrad.

10.3 Effed shdl be given to the meaurement and vauaion of vaidtions in interim cetificaes and by the

110

120

adustment of the sub-contrad price
LIABILITY FOROWN EQUIPMENT

The condrudion equpment and other property belonging to or provided by the Sib-Contrador and
brought onto the site for carryng out the works stall be at the sde risk of the Stb-Contrador. Any loss or
damageto the same or caised by the same shell, except for any loss or damage due to any negligence
omission or defalt of the Contrador, be a the sole risk of the Sitb-Contrador who shal indemnify the
Contrador againg loss, damnage or clamsin resped thereof. Insurance againgt any such loss, damage or
clamsshdl be the sde respongbility of the Stb-Contrador.

PROVISION OF FACILITIESBY THE CONTRACTOR
12.1 Where provided in the man contrad, the Contrador shal supply a his own cog al necessary

water, lighting, eledric power, telephones and security requred for the sub-contrad works. Where
not so provided the Sitb-Contrador shell provide the said sewvicesat his own cost.
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12.2 Except as othemwise provided in the main contrad, the Qub-Contrador shell construdt at his own
expense dl necasary workshops, stores, offices, workersd acommodaion and other temporaty
buildings requred for the carying out of the works at such place on ste as the Contrador skl
identify. The Contrador undettakesto give the sub-Contrador the required spae and al reaoreble
fadlities for such construdtion. Upon pradicd completion of the works, the Sib-contrador shell
removethe sad fadlities and reingate disturbed surfae to the satisfadion of the Contrador.

12.3 The Contrador shal provide without chamge, generd attendance to the Sib-Contrador to fadlitate
the carryng out of the works which attendance shall include fadlities for acces to and movement
within the ste and sedions or patts of the building or buildingswhere the sub-contrad works are
being caried out, the use of temporary roads, paths and accesways, sanitaty and welfare fadlities.

12.4 The Contrador shdl pemit the Stb-Contrador to use, without charme, at dl reasoreble times, any
scaffolding and hoisting equpment belonging to or provided by the Contrador while it remains so
ereted upon the ste. The use by the Sub-Contrador of any other equpment, fadlities or sewvices
provided by the Contrador for the works shal be subjed to private arrangements between the parties
hereo and shall not be regulated by these conditions

12.5 Provided tha such use of the scaffolding and hoigting equpment shdll be  on the express
condition that no warranty or other liability on the part of the Contrador shell be creaed or implied
in regard to fitness, condition or suitability for the intended purpos except that the Stb-Contrador
skl beliable for any damagecatsed therdo or thereoy.

12.6 Whererequred, the Contrador shall provide the fadlities, equpment and the like and caryy out any
necesaly buildeidworks within a reasonable time of the request by the Qub-Contrador to engble
timely performance of the sub-contrad.

LIABILITY FOR OWN WORK

13.1 The Contrador and the Sib-Contrador shdl be lidble for the due carryng out of ther resgdive
worksin acordance with their respedive contrads without calsing damageor injury to the works of
the other sub-contradors, and in paticuar.

13.2 Should the carryng out of the sub-contrad workscatse injury or danage  to the man contrad
works, or to the work of the other sub-contradors, the Sub-contrador shal redify the damage so
catsed a hisown cost.

13.3 Should the carryng out of the main contrad works cawse damage or injury to the sub-contrad
works, the Contracdor shal redify the damageat his own cost.

13.4 If in the course of carryng out the sub-contrad works, the Stb-Contrador s requred to caryy out
work not included in his sub-contrad by reaon of any materids of workmanship not being in
acordance with the main contrad or with other sub-contracts, the Contrador shell reimburse the
Sib-Contrador the expensesincurred theren.

CO-OPERATION IN USE OF FACILITIES

14.1 The Contrador and the Stb-Contrador undettake to co-operate with ead other and co-ordinate
work arrangements and procedure requred in carying preventing interferece disruption or
disturbanceto the progressof theworksor to the adivities of other sub-contradors.

14.2 The Contrador and the Sib-Contrador undetteke not to wrongfully use or interfere with
eqgupment, scaffolding, appliances, ways, temporary works, temporary buildings and other property
belonging to or provided by the other part or by other sub-contradors.

14.3 Provided that nothing contained in this clawse shall prejudice or limit the rights of the Contrador or

of the sub-Contrador in carryng out their respedive statutory and or contracud duties under this
sub-contrad or under the mein contrad.
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ASS GNM ENT AND SUBLETTING

15.1 Neither the Contrador nor the Sib-Contrador shl, without the written consent of the other and
the Employer, assgnthis sub-contrad.

15.2 The Sib-Contrador shal not sub-let the whole of the works without the written consent of the
Contrador and the Archited.

15.3 Providad that any assgnment and any sub-contrads as well as this sub-contrad shell teminate
immedately upon (for whatever reasor) of the nain contrad.

WORK PRIOR TO APPOINTME NT OF CONTRACTOR

16.1 Where the Sib-Contrador is appointed before the Contrador is gppanted any work done by the
Sib-Contrador prior to the sad gppointment shel be treded as a separde contrad between the
Employe and the Swb-Contrador and shdl be vadued by the Quantity Suveyor and pad for
diredly by the Employe without the nvolvement of the Contrador.

16.2 Where the Sub-Contrador is gppointed before the Contrador is gopointed, the Sib-Contrador
shdll be pemitted when the dentity of the Contractor  is known and within 30 days thereof, to
raise objedions (on reaonable grounds) against entering into a sub-contrad with the Contrador

16.3 Where work which is outside the sub-contrad is orderel directly by Employe or the Archited, that
work shdl be treded as aseparde contrad betweenthe Sib-Contrador and the Employe and shell
be vdued and pad for diredly to the Stb-Contrador in acordance with sub-clause 16.1
heran without the involvement of the Contrador. The cost of equpment, fadlities and the like
provided by the Contrador to the Sw-contrador and any builde® svork caried out by the
Contrador with regard to such work shal be paid diredly by the Stb-Contrador to the Contrador.

SUB-CONT RACTORDES GN

Where the sub-contrad includes a design component by the Sib-Contrador, the design shal be to the
goprovd of the Archited and the Employer. Not withstanding and gpprovas, the Stb-Contrador shel be
liable diredly to the Employer for any consquaces of failure of the design to comply with the
requrements of the Employe or to be fit or suitable for the purposes for which the sub-contrad works or
the relevant part thereof wereintended

SPECIFICATION OF GOODS MATERI ALSAND WORKMAN SH IP

18.1 Allmaterids, goods and workmanship shell, so far as procurable, be of the respedive kinds and
standards described in the sub-contrad bills, specificaionsand drawvings.

18.2 Te provisons of clawse 23.00f the main contrad regulating the procurament, spedficaion and
qudity assurance of materids, processs and workmanship and the requirements of clawse
24.0theran deding with the provison of samplesand the carryng out of spedfied tests shall gpply
to the sub-contrad in the samemanner asthey gpply to the main contrad.

COMPLIANCE WITH STATUT ORY AND OTHER REGULATIONS

The Swb-Contrad shall comply with dl statutory and other regulations of competent authorities regulating

the carryng out of the works in acordance withthe provisons of clawse 17.00f the man contrad, as

goplicable.

ROYALTIES AND PATENT RIGHTS

20.1 All roydtiesor other sumspaydle in resped of the supply and use of any  patented atticles,
processs or inventionsin carryng out the works asdescribed by or referreal to in the sub-contrad

bills, spedficaionsor dravingsshdl be deened to have been included in the sub-contrad price

20.2 The provison of clawse 25.00f the main contrad deding with same shall apply to the sub-contract
in the ssamemanner asthey apply to the mein contract.
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210 ANTI QUITI ESAND OTHER OBJECTSOF VALUE

All fossls, antiquities and other objeds of interest or vaue which may be found on the ste or in
excavating the same during the progress of the sub-contrad shdll be dedt with in acordance wth the
provisonsof clawse 44.00f the main contrad.

220 SUSPENSON OF WORKS

22.1 An indrudion by the Architect to postpone or suspend the works under clawse 28.00f the man
contrad shell have the sasmeeffed on the sub-contrad worksasit has on the nain contrad works.

22.2 If the suspengon arises due to defadt by the contrador and the sub-contrad works are adversaly
affeted by the suspension, the sub-contrador shdl be entitled to reimbursement by the contrador
of dl expensesaiisingthereflom.

22.3 If the suspension atises due to defalt by the sub-contrador, the sub-contrador shdl be lebleto the
contrador for dl expensesarising therefom.

22.4 A natice by the contrador to suspend the works under clawse 29.00of the main contrad shdl have
the sameeffed on the sub-contrad worksasit hason the main contrad works.

22.5 Should the sub-contrad works be adversely affeded by suspenson under clawse 29.00f he main
contrad, the sub-contrador shdl be entitled to the remedes provided for a clauses 25.0and 26.0
of this sub-contrad.

230 PAYMENTS

23.1 Procedurs for originating and processng applicaions for payments and payment cetificaes as
regards the sub-contrad works shdll be the same as those prescribed for the Contrador in the main
contrad a clawse 34.0.All referaices heran to the contrador shdl be deened to include
referecesto the Stb-contrador.

23.2 Before submitting an gpplicaion for payment to the Quantity Suveyor in - acordance with clawse
34.10f the main contrad, the Contrador shal givethe Stb-Contracor a notice of not less than 7
days to submit the details of the amounts which the Swb-Contrador condgders himself entitled to
for the relevant period. Sut dedails, when recéved, stel be annexed to the sad Contradord s
goplicaion.

23.3 Whereit is necessaty to meaure the sub-contrad worksfor purpose of inteim vauation or for the
prepardion of the find acount, the Quantity Suwveyor shel givethe Sib-Contrador a reaonable
opportunity to be present a the time of the meaurements and to take notes and meaurements as
he ey require.

23.4 Neither the Quantity Suwveyor nor the Architect shal be bound to issue a vauaion or a payment
cetificae in resped of the sub-contrad works, as the case may be, whose vaue is less than the
amount stated in the gppendix to these conditions asthe minimum amount of a payment cetificae
before the issie of the cetificae of pradicd completion of the main contrad or of the sub-
contrad, as gppliceble.

23.5 Providad tha where the minimum amount of a certificae inserted in the gppendix to these
conditions has been acieved but the corresponding minimum inserted in the appendix to the
main contrad in resped of the Contradord work has not been adhieved or the Contrador has not
goplied for payment within the stated period, the Archited may with the consent of the Contrador,
issie a payment cetificae directly to the Stb-Contrador for payment by the Employer.

23.6 Within 7 days of recépt by the Contrador of payment by the Employer, the Contrador shdl notify
and pay to the Swb-Contrador the totd vaue cetified theren in resped of the sub-contract works
less the portion of the retention money atributable to the sub-contrad works and less amounts
previoudy paid to the Sib-Contrador.

23.7 Where cetificaes are not paid by the Employer within the prescribed period, the Sth-Contrador
shdl be entitled to be pad by the Contrador, upon recépt of payment from the Employer, the
interest cetified for the dday in acordance withsub-clawse 34.60f the main contrad in resped of

the portion of the sub-contrad worksincluded in the cettificae.
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23.8 Wherethe Contrador has recéved payment from the Employe but has not released the gppropriate

amount to the Stb-Contrador within the stated period, the Contrador shal pay to the Sitb-Contrador in
addtion to the amount not paid, smpleinterest on the unpaid amount for the period it remainsunpaid at
the commerdd bank lendingrate in force during the period of defall.

23.9 If, upon gpplicaion by the Stb-Contrador and Archited agree or if the Contrador fails to make
payment to the Sib-Contrador in acordance with sub-clause 23.6 herén and continues such
defalt for 14 days thereaffer, the Archited may issue a payment cetificae diredly to the Sib-
Contrador for payment by the Employer, where gpplicable, and dedut the amount from
subsequat payment to the Contrador.

23.10 Upon the bsue of the cettificae of pradicalcompletion and thereleaeof one hadf of the tota
amount of the retention of money to the Contrador, the Contrador shal pay the portion attributable
to the sub-contrad to the Swb-Contractor within 7 days of recépt of the payment.

23.11 Upon the issle of the cetificae of redification of defets and recépt of the baance of the
retention money by the Contrador, the Contrador shdl pay the baance of the portion of the
retention money attributable to the sub-contrad to the Stb-Contrador within 7 days of recépt of
the payment.

23.12 The sub-contrad find acount shdl be agreed between the Sib-Contrador, the Contrador, the
Quantity Surveyor and the Archited and shall be annexed to the Contradord f§nad acounts which
shdll be agreal as provided for in the main contrad. For purpos of findizing the acounts, the
Quantity Surveyor may requet the Sitb-Contrador to submit further documents as he may deem
necesary,

23.13 Thefind cetificae issied unde sub-clause 34.210f the main contrad shal be fina and binding on
the Stb-Contrador in the same nanner it is binding on the Contrador.

23.14 If the Archited desiresto secue fina payment to the Stb-Contrador before find payment is due to
the Contrador, the provisons of sub-clawse 31.100f the main contrad shall apply.

23.15 The Contrador shdl be entitled to dedut from or set off againg any money due from him to the
Sib-Contrador in interim cetificaes any sum or sums which the Stb-Contrador is ligble to pay to
the Contrador alisingunder or in connedion with the sub-contrad.

PRACTI CAL COMPLETI ON AND DEFECTSLIABILITY

24.1 e Swb-Contrador shdl proceal with the works regulady and diligently and complete the same
within the period stated in the gppendix to this sub-contrad or within such extended period as may
be ganted under clawse 25.00f this sub-contrad.

24.2 Where the sub-contrad works are to be completed in sedions or where the sub-contrad works are
to be completed in advance of the main contrad works, the provisions of clawse 42.00f the main
contrad shdll apply, as gppropriate, to the sub-contrador in the same manner as they apply to the
main contrad.

24.3 The procedursfor cetifying pradicd completion and for deding with defeds in the sub-contract
worksas well as the main contrad worksare as prescribed at clause 41.0of the main contrad. Upon
the saJe of the cetificae of pradicd completion of the whole of the works or of the sub-
contrad works, as applicable, the Swb-contrador shdl be entitled to releae of one hdf of the
retention money dtributable to the sub-contrad works within 7 days after the Contrador has
receved payment.

24.4 e bdance of the retention money shall be released to the Sib-Contrador after the defets
gppeaing in the works have been redified in accordance withsub-clawse 41.6and 41.70f the main
contrad and after the Contractor has recéved the said payment as provided for in sub-clause
34.16.3f the mein contrad.

EXTENSON OF TIME

25.1 Won it bemming reaonably gpparent tha the progress of the sub-contrad works is or will be
ddayed, the Sib-Contrador shdl forthwith give written notice of the caise of the dday to the
Contrador and to the Architect with supporting details showing the extent of dday caised or likely
to be cawsed Thereafer, the Archited shell evduate the information supplied by the Sib- Contrador
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25.2

25.3

completion stated in the appendix to these conditions or beyond any extended time previoudy fixed
under this clawse, by any of the reaors entitling the Contractor to extendon of time under sub-
clawse 36.10f the main contract, then the Architect shell, so soon as he is able estimate the length
of the dday beyond the dae or time aforesaid, recommend to the Contrador afair and reasoreble
extengon of timeto be ganted for the completion of the sub-contrad works.

Thereyon, the Contrador shdll grant in writing to the Stb-Contrador the remmmended time.
Provided that the Contrador shal not grant any extension of time to the Sib-Contrador without
the written remmmendaion of the Archited. And provided tha the Sib-Contrador shdl
congantly use his best endearoursto prevent dday and shell do al that may be reasonably required
to procea with the works.

The procedurs for deding with requets for extenson of time and the obsvance of time limits
prescribed at clawse 36.00f the main contrad shell apply to the sub-contrad in the same manner as
they apply to the main contrad.

LOSSAND EXPENSE CAUSED BY DI STURBANCE OF REGULAR PROGRESS

26.1

26.2

26.3

If upon written applicdion being made by the Sub-Contrador to the Contrador and to the
Archited, the Archited is of the opinion tha the Sitb-Contrador has been involved in dired loss
and or expense, for which he would naot be reimbursed by apayment mack unde any other provison
in this sub-contrad, by ressms of the regular progress of the sub-contrad worksor any part thereof
having been materidly affeced by any of the reasors which would entitle the Contrador to
reimbursement under clause 37.00f the main contrad, the Quantity Suwveyor shell assessthe amount
of suchlossand or expense.

Any amount so assssed shal be added to the sub-contrad priceand if an  interim  cetificae is
issiad after the dae of assessment, any such amount shdl be addel to the amount which would
othemwise be stated asduein such cettificae as regards the Sth-Contradord estitlement.

The procedurs for deding with loss and or expense clams prescribed at clawse 37.00f the main
contrad shall apply to the sub-contrad in the same manner as they goply to the main contrad, as

aopropriate.

DAMAGESFOR DELAY IN COMPLETI ON

27.1

27.2

If the Stb-Contrador fails to complete the sub-contrad works by the date  for pradicd
completion stated in the appendix to these conditions or within any extended time fixed under
clawse 25.0herén, and the Archited  cettifies in writing that in his opinion the same ought
reaorebly so to have bean completed then the Swb-Contrador shel pay or dlow to the Contrador
asum cdcuated at the rate sated in the said gppendix as liquidated damages for the period during
which the works shdl so remain or have remained incomplete.

The Contrador may dedut such sum from any money due or to bemme due to the Sib-
Contrador under the sub-contrad or re@ver the samefrom the Stb-Contrador as a debt. Provided
that the Contrador shdl not be entitled to recver any liquidated damages from the Sib-Contrador
without first obtainingthe Archited @etificae of dday prescribed heren.

FLUCTATIONS

28.1

28.2

28.3

28.4

Wless othemwise stated in the sub-contrad bills or spedfications, the sub-contrad price shel be
deemned to have been cdcuaed to include dl dutiesand taxes imposed by satutory and other
competent atthoritiesin the country where the works are being caried out, and

The sub-contrad price shell be deemed to be based on currency exchange ratescurrent a the date
of tende as regards matelids or goods to be spedficdly imported for pemanent incorporation in
the works.

Should duties, taxes and exchange rates valty during the period of the contrad, compensation
thereof shell be cdculated in accordance with sub-clawse 35.1and 35.20f the main contrad.

Compensation for changein prices of goodsand materidsincorporated in - the works and in the
rates of wages provided for at sub-clawse 35.3,354 and 35.50f the main contrad shal not apply to
the sub-contrad unless spedficaly provided for in the bill of quantitiesor spedficaions.
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290 TERMIN ATION OF MAIN CONT RACT

29.1

29.2

29.3

29.4

If, for any reason the contradord employment isteminated either under clavse 38.0, 390 or
40.00f the mein contrad, this sub-contrad shdl thereypon aso teminate.

Upon temination, the sub-contrador shell ceases dl work and vacaethe ste.  He shdl not
remove any equpment or any maerids brought onto the dte for the carryng out of the
workswithout the written gpproval of the contrador and the Archited

Where the termmination of the main contrad occuss without the defaut of the sub-contrador, the
sub-contrador shdl be paid by the contrador for work done in the like manner as the Contractor
ispad at clause 39.50f the nain contrad.

Where the temination of main contrad afises from the defalt by the sub-contrador, the
adustment of the sub-contrad acounts shel be performed in the like manner as is provided a
sub-clause 38.80f the nein contrad regardngthe main contrad acounts.

30.0 TRMINATION OF SUB-CONTRACT.

30.1

30.2

30.3

30.4

30.5

30.6

Without prejudice to any other rights and remedes which the contrador may possess if the sub-
contrador shdl make defalt in any one or more of the respeds which would entitle the
employe to teminate the main contrad under clawse 38.0therdn, the contrador stal give the
sub-contrador a notice with a copy to the Architect and to the employe by registered pogt of
remrded ddively spedfying the defadt. Should the sub-contrador continue the defadt for 14
days after recépt of such notice or a any time thereafer repea such defadt and shauld the
Archited cetify that the sub-contrador is in defadt, the contrador may teminate the Sib-
contrad forthwith after the expiry of the notice provided that the notice is not given
unreasorebly or vexatioudy. The temmination letter shall be copied to the Archited and to the
Employer.

Where the sub-contrad is terminated due to the defalt of the sub-contrador as in sub-clawse
30.1heran, the adustment of sub-contrad acounts skell be performed in the like manner asis
provided at sub-clause 38.80f the nein contrad regardng the main contrad acounts.

Without prejudice to any other rights and remedes which the Swb-Contrador may possess if the
Contrador shal make defalt in one or more of the respeds which, if committed by the
Employer, would entitle the contrador to teminate the main contrad under clawse 39.0therein,
the Swb-Contrador shdl give the Contrador a notice with a copy to the Archited and to the
Employer, by registered pod or recorded ddively spedfying the defadt. Should the contrador
continue the defalt for 14 days after receipt of such notice or a any time thereaffer reped such
defalt, and shauld the Architect cetify that the contrador is in defadt, the Stb-Contrador may
teminate the sub-contrad forthwith after expiry of the notice provided that the natice is not
given unreaonably or vexatioudy. The temination letter shall be copied to the Archited and to
the Employer.

If the Sb-Contrad is temminated due to the defaut of the Contrador as in sub- clause 30.3
heren, the Contrador shall pay the sub-contrador for work done in the like manner as the
Contrador would be paid a sub-clawse 39.50f the main contrad where the temination is done
by the Contrador.

Where the sub-contrad is terminated due to the defalt of the Contrador, al expenses arising
from the temination shal be done whally by the Contrador and the temination shall not crede
any liability on the Employer.

Where the sub-contrad is teminated due to the defaut of the Sub-Contrador, the sub-
contrador shdl be leble to the contrador for dl expensesarising therefiom.
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31.0 SETTLEMENT OF DISPUTES

31.1

31.2

31.3

31.4

In case any dispute or difference shdll alise between the Contrador and Swb-Contrador, ether
during the progress or after the completion or abandonment of the sub-contrad works,
such dispute shall be notified in writing by either paity to the other with arequet to submit it to
aritration and to concur in the gppaintment of an Arbitrator within 30days of the notice

The dispute shdl be referral to the amitration and find dedsion of a person to be agreed by the
partties. Faling agreament to concur in the gppointment of an Arbitretor, the Arbitrator shal be
gppointment by the Chairman or Vice Chairman of the Architedurd Associgtion of Kenya or
the Charman or Vice Chairman of The Chatteral Institute of Arbitrators, Kenya Branch, at the
requet of the gpplying patty.

The amitration may be on the condrudion of this sub-contrad or on any metter or thing of
whatscever nature arising there under or in connedion therewith including the rights and
ligbilities of the parties during the currency of the sub-contrad and subsequet to the termination
of the sub-contrad.

Where the sub-contrador is aggrieved by the manner in which the Archited has exerdsed
or failed to exerdse his powers stipulated in the main contract, or in the sub-contad or by any
adion or inadion of the Employer, and in patticuar, if he isaggieved by:

31.4.1 Thefailureor refusd of the Archited to reammend to the contrador an extenson of sub-

contrad time, or

31.4.2 The extend of the remmmended time, or

31.4.3 The amount cettified to the sub-contrador either in an interim in afind cetificae, or

31.4.4 Theissie of an instruction which the sub-contrador contendsis not auhorised by the main

contrad or the sub-contrad, or

31.4.5. Any other matter left to the discretion of the Archited in the main contrad or in the

315

31.6

31.7

31.8

31.9

31.9.1

31.9.2

sub-contrad, then.

Sibjed to the Sub-Contrador giving the Contrador such indemnity and secuity as the
Contrador may reaorebly requre, the Contrador stdl alow the Siub-Contrador to use the
contrador@nameand, if necesary, shdl join the Sib-Contrador in aritration proceedhg
againg the employe to deddethe nettersin disputeor in differance

Provided that no amitration proceeihgsshdl be commenced on any dispute or difference where
notice of adispute or difference where notice of adispute or difference has not been given by the
applying party within 90 days of the occurrace or discovety of the matter or issie giving rise to
the dispute or difference

Notwithganding the issue of anatice as stated above, the arbitration of such a dispute or difference
shdl not commence unless an atempt has in the firg instance been macke by the patiesto
sttle such dispute or difference amicably with or without the assstance of third parties.

In any event, no arbitration shall commence earlier than 90 days after the service of the natice of
adispute or difference except as provided for a sub-clause 31.9heren.

Notwithganding anything stated heren, the following matters may be referred to amitration
before the pradicd completion of the worksor abandonment of the worksor temination
of the sub-contrad without having to comply with sub clawse 31.8heren.

Whether or not the issie of an ingrucion by the Archited is authorized by the main contract or
these conditions, and

Whether or not a payment cetificae has beenimpropery withheld or is not in acordance wth
the main contrad or these conditions or though issied it has not been honoured
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31.10

31.11

31.12

31.13

31.14

All other mattersin dispute shal only be refered to aritration after the pradicd completion or
dleged pradicd completion of theworksor  abandonment of the works or temination or
dleged temination of the sub-contrad, unless the Archited the contrador and the sub-
contrador agree othemwise in writing.

The Arbitrator shal, without prejudice to the generdity of his powers, have power to dired such
meaurements, computations tests, or vauaions as may in his opinion be desirable in order to
detemmine the rights of the parties and assess and award any sumswhich ought to have been the
subjed or included in any payment cetificae.

The Arbitrator shdl, without prgudice tothe generdity of his powers, have power to open up,
review and revise any certificae, opinion, dedsion requrement or notice and to deemine
al mattersin dispute which shell be submitted to him in the ssmemanner asif no such cetificae,
opinion degsion, requirement or notice had been given.

Provided that any dedsion of the Archited which isfind and binding on the contrador under the
main contrad shel be fina and binding between the contrador and the sub-contrador.

The award of such Arbitrator shall be final and binding upon the patties.
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SUB CONT RACTOR&BPERFORMANCE BOND

BY THISAGREEMENT WE ....octttiuiimrimiiatimremeetoeemremssiesessbes e e mree e e s me e meemrseneemeas SURETY)
o RO
=Y 0 o 8 o TSSO (CONTRACTOR)

in the sum of KenyashilliNgS..........coi e ieemrieee e s e
S NUPTORRSN (X o |- SO )
to be paid by usto the said

agreement iINWItiNG daed .....cocvoceviee i

enteral into asub-CONtrad WIth ...... ..o e e (CONTRACTOR)

to cary out and complete the workstheren stated in the manner and by the timetheren spedfied al in acordance
with he provisons of the said sub-contrad, namely: (description of works)

NOW the condition of the above written bond is such that if the said sub-contrador, his execuors, adminigtrator,
successas or assigns shdl duly perform his obligatons unde the sub-contrad, of if on defalt by the sub-
contrador the surety shal satisfy and dischargethe damages sustained by the contrador thereby up to the amount
of the above written bond, then this obligation shall be void, othemwise it skl remain in full force and effed. Upon
defalt, and without prejudice to his other rights under the sub-contrad, the contracdor shal be entitled to demand
forfeiture of the bond and we undeitaketo honour the demand in the amount stated above.

PROVIDED dways and it is herdoy agreed and dedared that no dteradion in the temsof the said sub-contrad or
in the extend or nature of the worksto be caried out and no extension of time by the contrador under the sub-
contrad shdl in any way release the surety from any liability under the abovewritten bond.

IN WITNESSwhereof wehave set out hand this............day Of .....ccoooiieiiciiiiiiien
Surgy Withess
Authrorised of Power of Attoney No.............
14
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APPENDIX

Nameof sub-contrador&insurers
Nameof sub-contrador&surety
Amount of surey

Peiod of possesson of ste

Date of commencement of works

Date for pradicd completion

Inteva for applicaion of payment cetificates
Minimum amount of payment cetificae
Percatageof cetified vaue retained
Limit of retention fund, if any

Nameof the sub-contradord tsank for
purposes of interest cdcuation.

Defedsliability period
Peiod of find meaurament and vaudion

Damages of dday in completion

Sgned by the said:

CONT RACTOR

Clause

6.0 e

7.0

(<0

8.2 e

231

234,

23.6 e

23.6. i

27.1a theraeof KShs.......covevvvuiemeeen.

SUB-CONT RACTOR
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APPENDIX TOTHEAGREEMENT AND COND ITI ONSOFSUB-CONT RACTFORBUILDING WORKS

KenyaBuilding and Civil Engineering Contractors (KABCEC) document
1. CLAUSE7.0
Changeto real 0 € in the sum equvaent to five per cant (5%) of the subcontrad price and from a

well established and reputable bank or insuranceg .6

2. CLAUSE 170
Wherethe m Archited isused it shell imply projed manager.

3. CLAUSE 280
Flucudion shdl gpply as per the mein worksdocument.
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SECTIONC
CONTRACT PRELIMINARIES AND GENERAL CONDITIONS

1.01 Examination of Tender Document

The tencerer is required to checkthe number of pages of this document and should he find
anymissing or indistinct, he must inform the Engineer at once and have the same rectified.

All tencerers shdl bedeamedto have carefully examinedthe foll owing:
a) Work dealedin the Spedfication andin the Contract Drawings.

b) The Republic of Kenya Document AiGereral Conditions of Contract for Electrical and
Medancal Workso .

c) Otherdocumensto whichreference is made.

He shdl aso be deemed to have includedfor any expendure which may beincurred in
corforming with theabove items (@), (b), (¢) and olserve this experse as being attachedo the
cortract placed for thewhole or any part of the work.

Thetenderer shall ersure thatall ambiguities, doubts or obscure points of detail, are clarified
with the Engineerbefore submission of his tencer, as no claims for aleged deficiendes in the
information givenshall becorsideredafter this date.

1.02 Discreparcies

The contractor shdl include all work either shown onthe Contract Drawings or detailedin the
specification. No claim orextra cost shall be considered for works which hasbeen shown on
thedrawings or in the specifi cation aone.

Shoud thedrawing anathe specifi cation appear to corflict, the contractor shall query the pants
a thetime of tendering and satisfy himself that he hasincludedfor the work interded, as no
claim for extra payment on this accaint shall be corsidered after the cortract is avarded.

1.03 Conditionsof Contract Agreement

Thecontrador shdl berequired to erterinto acortract with the Employer.

The Conditions of the Contract between the Contractor and the Employer as hereinafter
defined shall be the latest edtion of the Agreament and Schedile of Condtions of Kenya
Asdation of Building and Civil Engineering Contractors as particuarly modified and
amended heeinafter.

For the purpose of this contract the Agreement and Schede of Conditions and any such
modifi cations and amerdments shdl read and construed together. In any event of
discrepancythe modificationsandamendmerts shdl prevail .
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1.04 Payment

Payment will be made through certificates to the Contractor. All paymerts will be less
retertion as specified in the Main Contract. No paymentwill become due until materials are
ddiveredto site.

1.05

Definition of Terms

Throughout these contract documents units of measurements, terms and expressions are
ablreviatedandwherever used hereinafter andin al other documents they shdl be interpreted
asfollows:

1)

vi)

i)

Employer: The term AEmMploy e rshall meanThe COUNTY GOVERNMENT
OF KIRINYAGA.

Architect: The term fiArchitectdo shall mean The Chief Architect, Ministry of
Transport, Infrastructure, Housing and Urban Development i State Department
of Public Works

Quantity Surveyor:  The term fiQuantity Survey o rsall mean The Chief
Quantity Surveyor, Ministry of Transport, I nfrastru cture, Public Work s, Housing
and Urban Development 1 State Department of Public Works

Civil/Structural Engineers: The term fiCivil/Structural Enginee's 0 shal mean
The Chief Enginea ( Structural), Ministry of Transport, Infrastructure, Housing
and Urban Development i State Department of Public Works

Engineer:  The term fiEngineer ¢shal mean Chief Engineer Mechanical (BS),
Ministry of Transport, Infrastructure, Housing and Urban Devdopment i State
Department of Public Works

Contractor: The term fiContractor ¢hal meanthe firm or company appanted to
cary out the Air Conditioning Waks and shdl include his or their heir, exeaitors,
assins, administrators, successors, and dily appointedrepresentatives.

Contract Works: Theterm fi ¢ tratt Work so shdl meanall or any pation of the
work, materials and #icles, whether the same are being manuadured or prepared,

which areto beusedin the exeaition of this contractand whether the same may be on
site or nat.
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1.06

viii)  Contract Drawings. Theterm fiContract Drawingso shdl meanthose drawings
required orreferredto herein andforming part of the Bills of Quartities.

iX) Working Drawings: Thetermfi Wo mdcDrawingso shadl meanthose drawings
required to be prepared by the contrador as hereinafter described.

X) Record Drawings. Theterm fiRecord Drawingso shall meanthose drawings
required to be prepaed bythe contractor showingfi airsstalled @nd aher
recordsfor thecontractWorks.

Xi) Abbreviations:

CM shall meanCubic Metre

SM shall meanSquare Metre

LM shall meanLinear Metre

LS shdl meanLump Sum

mm shal meanMillimetres

No. shdl meanNumber

Kg. shdl meanKilogramme

KEBS shal meanK enyaBureau of Standards

BS shdl mean.Current standard British Sandard Spedfication published by the
British Standard I nstitution, 2Park Street, LondonW1, England

fiDitto ¢shall meanthewhde of the precaling descriptionin whichit ocaurs. Where
it occursin description of succeedingitemit shall meanthe same asin the first
description of the seriesin whichit occurs except as qudifiedin thedescription
conarned. Whereit occursin bradkets it shall meanthewhade of the preceding
description whichis containedwithin the appropriate bradets.

L ion

Thesite of the ContractWorks is situatedwithin Kerugoya Courty Hospital Compoundin
Kirinyaga Courty.

Thetendereris recommendedto visit thesite andshdl bedeanedto have satisfied himsel f
with regard to access, possble condtions, therisk of injury or damage to property orvor
adjacent to the site, andthe condtionsunderwhich the cortract Works shall haveto be
caried out andno claimsfor extraswill be consideredon acountof lackof knowledgein
this respect.
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1.07

1.08

1.09

1.10

Duration of Contract

The Contractor shall berequired to phase his work in accardance with the works programme
(oritsrevison). Theprogramme isto beagreedwith the Project Manayer.

Thecontrador shdl supply, ddiver, unload,haist, fix, test, commissionand land-overin
satisfactory working order the complete installations spedfied hereinafter and/or as shown on
the Contract Drawings attachedhereto, including the provision of labour, trarsport andplant
for unload ng material andstorage, anchandinginto position andfixing, dso the supgy of
laddkrs, scaff olding the other mechamcal devices to plart, install ation, painting, testing,
settingto work, theremoval from site fromtime to time of all superfluous materia and
rubbish caused bythewaorks.

Thecontrador shdl supply all accessories, whether of items or equipmentsuppliedbutto be
fixed andcommissioned wnderthis contrad.

N

At thecommencementof the works, the contrador shdl investigate andreport to the Engineer
if dl materials andequipmentto beusedin thework and notspecifiedassupdiedby the
others are avail able locally. If these materials and equiipmentare not available locally, the
contractor shall atthis stage place orders for the materialsin question andcopytheordersto
theEngineer. Failureto doso shall in noway relieve the contrador fromsupdying the
specified materials and @uipmentin time.

Materials supplied byothers for instalation andor connedion by
Thecontrador shdl becarefully examinedin the presenceof the
Suppierbédoreinstalationand conection. Any defeds notedshall
immedately bereportedto the Engineer.

Thecontrador shdl beresponsible for verifyingall dimersions
relative to hiswork by adual measuremenstaken onsite.

Thecontrador shdl mark accuately on oneset of drawings and
indicate all alterations and/or modificaions carried out to the
designedsystemduring the construction period. Thisinformation
must be madeavail able on site for inspection bythe Enginee.

Execuion of theWorks
Theworks shall be carried out strictly in accordance with:;

a) All relevantKerya Bureau of Standards Specifications.
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1.11

1.12

1.13

b) All relevantBritish Standard Speificationsand Codes of Pradice (hereinafter
referredto asB.S. andC.P.respedively).

c) This Spedfication.

d) The Contract Drawings.

e) TheBye-laws of the Local Authority.
f) TheEngineer ddnstructions

The Contract Drawings andSpedfications to bereadand corstruedtogether.
lidi

Thetender shall remain valid for acceptancewithin 120 days fromthefinal date of
submission of theterder, and this hasto becorfirmedby signingthe Terder Bond. The
tenderer shall beexanptedfromthis Bondif thetender waspreviously withdrawn in writing
to the Employer before the official opening.

Firm 1 Pricecontract

Unless specifically statedin the documerts or theinvitation to terder, thisisafirm-price
Contract andthe cortractor must all ow in histerder for theincrease in the cost of labour
andor materials during the duration of thecontract. No daimswill bealowedfor increased
costs arising fromthefl uctuaionsin dutiesand/or dayto daycurrency fluctuations. The
cortractor will bedeamedto have allowedin histerder for anyincrease in the cost of
materials which may arise as aresult of currencyfluctuation duringthe contractperiod.

Variation
No dterationto the contract Works shall be carriedout urtil receipt by the cortrador of
writteningtructions fromthe Roject Manayer.

Any variation fromthe contract pricein respect of anyextrawork, ateration or omission
requested orsanctioned bythe Architect or Engineer shdl beagreed and canfirmedin writing
atthe same time suchvariationsare decidedandshall not aff ect thevalidity of the Contract.
Schedile of Unit Ratesshal be usedto assess thevalue of such variations. No dlowance
shdl bemadefor loss of profit on anittedworks.

Where the Project Manager requiresadditional work to be performed, the contractor, if he
corsidersit necessary, will give naticewithin seven (7)) daysto the Project Marager of the

lergth of time he (the contrador) requiresover andalove thatallottedfor completion of the
cortract.

C-5

89



1.14

1.15

1.16

1.17

If the contractor failsto give such ndice hewill be deemedresponsible for theclaims arising
fromthedeay occasionedby reason of such extension of time.

Prim nd Provisional

A specialist Contractor may be nominated bythe ProjectManager to supply andor instal any
eqguipmentcovered bythe Prime Cost or Provisional Sums cortainedwithin the Contract
documerts.

Thework covered byPrime Cost and Rovisional Suns may or may notbe carriedout a the
discretion of the Project Manager.

Thewhde or anypart of these sums utilised bythe contractor shdl bededucted fromthe
value of thecontract pricewhen @ culatingthefind account.

Bond
Thetenderer must submit with his tender the name of oneSurety who must be anestablished
Bankonly who will bewillingto beboundto the Employer for anamountequal to 5 % of the
cortract amountas Clause 31 oftheMain Contract.

vernment L egidation R ion
Thecontradorés attertionis call ed to the provision of the Factory Act 1972 and subsequent
amerdmerts andrevisions, andall owancemust be madein his terder for compliance
therewith, in so far astheyare applicable.
Thecontrador must also make himself acquaintedwith curent legislation and any
Governmentregul ations regarding the movemert, hausing, seaurity and ontrol of labour,
labaur camps, passes for transport, etc.
Thecontrador shdl alow for providing halidays andtransport for work peqle, and for
complyingwith Legislation, RegulationsandUnion Agreemerts.
Import D nd Value A Tax

Thecontrador will bereaquiredto payfull Import Duty andValue Added Tax onall items of
equpment, fittings andplant, whether imported orlocally mandactured. Thetenderer shall
make full alowance in histenderfor al suchtaxes.
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1.18

1.19

|nsurance Company Fees

Attentionis drawn to thetenderersto alow for al necessary fees, where known, thatmay be
payadein respect of any feesimposed bylnsuranceCompariesor statutory authorities for
testing or inspection.

No dlowanceshall be madeto the cortractor with respectto fees should these have been
omitted bythetenderer dueto his negligencein thisreged.

S of Servicest

Contractor shdl make thefollowingfacilitiesavailade for his use:

a)

b)

d)

Attendance andthecarrying out of al work affeding the structure of the buil ding
which may be necessary, including all chasing, cutting away andmaking good
brickwork, dl pluggingfor fixing, fittings, machinery, fan dicting, ec., andal
drilling andtapping of steel work. Any purpose madefixing bradets shall not
corstitute Builder 3Nork andshall be providedandinstalled bythe cortractor unless
stated hereinafter otherwise.

Theprovision of temporary water, lighting andpower: All these servicesutilised shdl
bepaid for by the Contractor

Fixing of anchorage andpipe supportsin the shuttering, anchoage with fully
dimenrsioned drawings detailing the exact locations.

i) Provision of scaffolding, cranes, etc. butonly in so farasit isrequredfor the
Contract Works

i) Any spedalist scaffolding, cranes, etc.to beused by  anyContractor for
his own exclusive use shdl be paid for by the Contractor.
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1.20

1.21

1.22

1.23

Suppliers

Thecontrador shdl submit namesof anysupplier for the materials to beincorporated, to the
Engineerfor appoval. Theinformation regardingthe namesof the suppliers may be
submittedat diff erent times, asmay be corvenert, but no sourcesof supply will be charged
without prior approval.

Eachsupplier must bewillingto adnit the Engineer or his represertative to his premises
duringworking hours for the purpose of examining or obtaining samplesof the materialsin
question.

Samplesand Materials Generally
Thecontrador shdl, when required, providefor approval atno extra cost, samples of all

materialsto beincorporated in theworks. Suchsamples, whenappoved,shall be retained by
the Engineer andshall form the standard for all suchmaterialsincorporated.

o I

TheContractor is entirely resporsible to the Employer for the whole of theworks induding
anyContract Works andshall dedl direct with the Employer or Engineer.

i »

TheBills of Quantitieshave beenpreparedin accordancewith the standard method of
measurementof Buil ding Works for East Africa,first Edition, Metric, 1970. All the
Quatrtitiesare based onthe Contract Drawings and are provisiona andtheyshall not be held
to gawge or to limit theamountor description of thework to beexeauted by the contractor but
thevalue thereof shdl be dedudedfromthe Contract Sumandthevaue of thework ordered
by the Engineer andexecutedthereunder shal be measuredandvalued bythe Engineer in
acordancewith the condtionsof the contract.

All work liable to adjustmentunder this contract shall beleft uncoveredfor areasonalle time
to allow measurements neededfor such aljustmentto betaken bythe Quantity Surveyor or
Enginee. Immedately thework is readyfor measuring the Contractor shall give naticeto the
Quatrtity Surveyor or Engineerto carry out measuremerts before coveringup. If the
contractor shall make default in these respects heshdl, if the Project Manager so directs,
uncover thework to enale the necessary measuremerts to be taken andafterwards reinstate
athis own expense.
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1.24

1.25

1.26

Contractor& Officein Kenva

Thecontrador shdl maintain (afterfirgt establishingif neessary) in Kernya anoffice staffed
with competentmanager and such supporting technical andclerical staff asnecessary to
cortrol andcoordinate the execuionandcompletion ofthe contract Works.

TheManager andhis staff shdl be empowered bythe contrador to represent him at medings
andin discussions with the Employer, the Engineer and ather parties who may be conerned
and anyliaison with the contractorés HeadOffice on mattersrelating to the design, exeution
and conpletion of the contractWorks shall be effectedthrough his officein Kernya.

It shdl bethe contradorés resporsibility to procure work permits, entry permits, licerses,
registration, etc., in respect of al expatriate staff.

The Contractor shall prepare a substartial propation of his Working Drawings at his officein
Kenya. No reassonsfor ddaysin the preparation or submission for approval or otherwise of
suchdrawings or proposals will be accepted onthe groundsthatthe contracdorés HeadOffice
isremote fromhis office in Nairobi or the site of the contract Works or otherwise.

Builder & Work

All chasing, cuting away and making goodwill be done by the Contrador. The contrador
shdl also mark outin and beresporsible for acaracyof the size and sition ofall hdesand
chasesrequred.

Thecontrador shdl drill and plughdesin floars, walls, calingandroof for seauring services
and egipmentrequring screw or bdt fixings.

Thecontrador shdl also provideandinstall any purpose madefixing brackets.
[ ral Provision for the Work

Preliminary major structural provision hasbeenmadefor the contract works basedon ouline
information ascertained diring the preparation of the Spedfication.

The preliminary major structural provision madewill be deemed asadeayate unless the
cortractor stated dherwise whensubmitting his tender.
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